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LOW  INCOME  HOUSING 

Loans  for  Housing  for  the  Elderly  or 
Handicapped 

The  Department  of  Housing  and  Ur¬ 
ban  Development  (HUD)  published  on 
Febuary  25.  1976,  at  41  PR  8314  a  final 
rule  amending  Title  24,  Part  885,  to  pro¬ 
vide  a  program  of  both  construction  and 
long  term  financing  for  projects  for  the 
elderly  or  handicapped  pursuant  to  sec- 
ticm  202  of  the  Housing  Act  of  1959,  as 
amended  (12  USC  1701q).  Subsequent  to 
publication  of  this  final  rule,  the  Hous¬ 
ing  Authorization  Act  of  1976,  Pub.  L. 
94-375,  was  enacted,  August  3,  1976, 
making  certain  changes  in  the  provisions 
of  section  202,  pursuant  to  which  the  De¬ 
partment  published  a  final  rule  amend¬ 
ing  Part  885  on  January  28,  1977  (FR 
Doc.  77-2451,  Part  HI,  January  28. 1977) . 

TTiis  proposed  rule  decentralizes  the 
responsibility  for  granting  section  202 
loan  fund  authority  to  HUD  field  oflaces, 
partially  consolidates  section  202  and 
section  8  application  and  review  proce¬ 
dures,  and  revises  the  criteria  to  be  used 
in  selecting  among  eligible  Borrowers. 

In  the  past,  HUD  Headquarters  and 
other  f>ersonnel  have  determined  the  eli- 
gilibility  and  acceptability  of  nonprofit 
sponsors  and  approved  or  disapproved 
Requests  for  Section  202  F\md  Reserva¬ 
tions.  Only  after  a  nonprofit  sponsor 
received  a  fund  reservation  was  a  site 
selected  and  the  Section  8  Preliminary 
Proposal  and,  subsequently,  the  Section 
8  Final  Proposal,  prepared  and  submitted 
to  the  appropriate  field  office  for  review. 
This  division  of  responsibility  and  se¬ 
quence  of  events  has  produced  many 
anomalies  and  inefficiencies,  the  most 
serious  of  which  is  that  a  number  of 
nonprofit  Borrowers  with  Section  202 
fund  reservations  have  not  yet  submitted 
Section  8  Preliminary  Proposals.  Conse¬ 
quently,  necessary  Section  8  housing  as¬ 
sistance  funds  have  not  been  committed, 
and  the  intended  beneficiaries  still  face 
long  delays  in  obtaining  occupancy  of 
the  projects  to  be  financed  under  the 
Section  202  program. 

This  proposed  rule  will  expedite  prog¬ 
ress  from  approval  of  a  Request  for  Sec¬ 
tion  202  Fund  Reservation/Section  8 
Preliminary  Proposal  (hereinafter  re¬ 
ferred  to  as  Request)  to  the  submission 
of  Section  8  Pinal  Proposals,  initiation 
and  completion  of  construction,  and  oc¬ 
cupancy  by  elderly  or  handicapped  per¬ 
sons.  In  addition,  to  alleviate  concern 
that  selection  criteria  for  the  existing 
Section  202  program  unduly  restrict  par¬ 
ticipation  by  less  experienced  or  minor¬ 
ity  sponsors,  it  makes  some  changes  in 
the  selection  criteria. 

The  Assistant  Secretary  for  Housing 
already  has  assigned  Section  202  loan 
fund  authority  for  Fiscal  Year  1977  to 
the  ten  HUD  Regional  Offices  in  con¬ 
formance  with  the  provisions  of  section 
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213(d)  of  the  Housing  and  Community 
Devdopment  Act  of  1974  as  provided  at 
Title  24,  Part  891,  Subpart  D.  In  turn, 
the  Regional  Offices  will  subassign  their 
loan  fimd  authority  to  their  field  offices 
using  the  same  procedure.  The  field  of¬ 
fices  will  prepare  advertisement(s)  in¬ 
viting  the  submission  of  proposals  and 
indicating  the  amount  of  assistance 
available.  The  field  offices  will  assemble 
and  distribute  Developer’s  Packets  and 
hold  workshops  for  potential  Sponsors 
and  Borrowers  to  offer  them  information 
and  assistance. 

Each  Borrower  entity  will  submit  evi¬ 
dence  that  it  has  been  formed,  that  it 
qualifies  as  a  nonprofit  organization,  and 
that  it  has  the  capacity  under  the  re¬ 
vised  selection  criteria  to  construct  and 
operate  housing  and  related  facilities  for 
the  elderly  or  handicapped.  It  also  will 
submit  a  Request  and,  concurrently,  may 
submit  an  application  for  assistance  im- 
der  section  106(b)  for  seed  money  ex¬ 
penses. 

The  field  offices  will  review  the  mate¬ 
rials  submitted  for  completeness  and  re¬ 
sponsiveness  to  the  invitation;  they  will 
assess  the  eligibility  and  capability  of 
the  Boi-ower,  review  and  decide  upon 
the  Request.  Among  the  factors  to  be 
considered  in  evaluating  Requests  is 
whether  the  proposed  project  is  feasible 
based  on  an  economic  mix  whereby  not 
less  than  20  percent  nor  more  than  80 
percent  of  the  dwelling  units  would  need 
Section  8  assistance.  This  does  not  mean 
that  projects  requiring  Section  8  assist¬ 
ance  for  100  percent  of  the  dwelling 
imits  could  not  be  funded.  However,  when 
seversil  approvable  applications  have 
equivalent  ratings,  and  some  of  these 
applications  are  for  projects  in  which  the 
Borrowers  propose  to  cover  at  least  20 
percent  but  not  more  than  80  percent 
of  the  dwelling  units  with  Section  8 
assistance,  and  the  field  office  determines 
that  these  projects  are  feasible  based 
on  the  proposed  Section  8  coverage,  the 
field  office  shall  give  preference  for  fimd- 
ing  to  these  projects  over  the  ones  re¬ 
quiring  Section  8  coverage  for  more  than 
80  percent  of  the  dwelling  imits.  Field 
offices  wUl  grant  successful  Borrowers 
reservations  of  Section  202  loan  fund 
authority  and  necessary  Section  8  hous¬ 
ing  assistance  funds.  Generally,  Bor¬ 
rowers  then  will  have  12  months  within 
which  to  submit  ar  acceptable  Section 
8  Final  Proposal  and  initiate  construc¬ 
tion. 

These  changes  are  discussed  in  more 
detail  below. 

A.  Each  fiscal  year,  the  Assistant  Sec¬ 
retary  for  Housing  will  allocate  Section 
202  loan  fund  authority  to  the  Regional 
Offices  in  conformance  with  section  213 
(d)  of  the  Housing  and  Community  De¬ 
velopment  Act  of  1974  as  provided  at 
Title  24,  Part  891,  Subpart  D;  and 
§  885.200  of  this  Paii.  as  revised. 

B.  The  Regional  Offices  will  subaUo- 
cate  Section  202  loan  fund  authority  to 
the  field  offices  in  conformance  with  the 
above  regulations.  Those  field  offices  re¬ 
sponsible  for  processing  Section  8  apnli- 
cations  will  be  eligible  to  approve  Section 
202  loan  fund  requests  under  this  pro¬ 
vision.  Regional  Offices  will  suballocate 


Section  202  loan  fund  authority  among 
eligible  field  offices  on  a  fair  share 
formula  basis  in  accordance  with  section 
213(d)  and  the  breakdown  by  field  office 
given  the  Regional  offices  by  the  Assist¬ 
ant  Secretary  for  Housing. 

C.  Field  offices  will  determine  the 
number  of  units  expected  to  be  assisted 
and  will  issue  invitations  for  Requests. 
In  determining  the  estimated  number  of 
units  to  be  assisted,  the  field  office  will 
take  into  consideration  Local  Housing 
Assistance  Plans  and  Areawide  or  State 
Housing  Allocation  Plans.  For  each  Al¬ 
location  Area  established  for  the  purpose 
of  allocating  Section  8  funds,  it  will  de¬ 
termine  the  estimated  number  of  units 
to  be  made  available  for  new  construc¬ 
tion  and  for  substantial  rehabilitation 
for  the  elderly  or  handicapped  under 
Section  202.  In  cases  where  field  offices 
have  insufficient  Section  202  loan  fund 
authority  to  fund  one  or  more  projects  in 
each  Allocation  Area,  the  office  may  com¬ 
bine  Allocation  Areas.  However,  non¬ 
metropolitan  areas  may  not  be  combined 
with  metropolitan  areas.  It  will  prepare 
a  publication  schedule,  and,  in  accord¬ 
ance  with  its  schedule,  it  will  publish 
invitations  for  Requests  for  its  Alloca¬ 
tion  Areas  or  combinations  thereof  in  a 
newspaper(s)  of  general  circulation  and 
in  the  minority  media.  The  invitation 
will  state  the  Allocation  Area(s)  in 
which  the  housing  is  to  be  constructed 
or  substantially  rehabilitated,  the 
amount  of  Section  202  loan  fund  author¬ 
ity  and  Section  8  contract  authority 
available,  and  the  expected  allocation  of 
units  between  metropolitan  and  non¬ 
metropolitan  areas.  It  also  will  establish 
the  time  period  vrithin  which  the  field 
office  will  acc^t  Requests  and  will  ad¬ 
vise  how  the  proper  forms  for  the  sub¬ 
mission  of  such  Requests  may  be  ob¬ 
tained.  The  invitation  also  will  provide 
information  about  a  workshop  for  po¬ 
tential  Borrowers  to  be  held  by  the  field 
office. 

D.  The  field  office  will  prepare  and 
distribute  the  appropriate  application 
forms,  including  the  Developer’s  Packets, 
to  those  requesting  such  materials.  Dur¬ 
ing  the  workshop  for  p>otential  Borrow¬ 
ers,  the  regulations  and  instructions 
governing  the  -Section  202  program  and 
the  Section  106(b)  program  (which  pro¬ 
vides  seed  money  loans  to  eligible  non¬ 
profit  Borrowers)  will  be  explained.  Ap¬ 
plication  forms  and  Developer’s  Packets 
also  will  be  distributed  and  application 
procedures  discussed  at  such  workshops. 

E.  The  Borrower,  in  cooperation  with 
the  Sponsor,  will  submit  the  informa¬ 
tion  required  in  support  of  a  Request. 
Because  it  is  the  Borrower  that  will  re¬ 
ceive  the  reservation  of  Section  202  and 
Section  8  funds,  the  Borrower  entity 
must,  be  formed  prior  to  submission  of  a 
Request  .and  must  meet  the  selection 
criteria.  In  cases  where  the  Borrower  is 
dependent  upon  the  experience,  reputa¬ 
tion,  and  financial  resources  of  the 
Sponsor,  whether  the  Borrower  is  a  re¬ 
cently  formed  organization,  or  one  that 
has  been  in  existence  for  some  time,  most 
of  the  information  requested  shall  -be 
submitted  on  the  Sponsor  as  well  as  on 
the  Borrower.  This  will  permit  a  depend- 
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ent  Borrower  to  draw  upon  the  strength 
of  the  Sponsor. 

P.  Existing  selection  criteria  have  been 
revised  to;  (1)  shorten  the  period  of 
time  (from  ten  to  three  years)  for  which 
the  Sponsor  and  Borrower  need  report 
adverse  financial  information;  (2)  short¬ 
en  the  period  of  time  (from  ten  to  five 
years  or  less)  for  which  the  Borrower 
need  describe  its  housing  experience: 

(3)  permit  the  Borrower  to  describe  its 
nonhousing  experience  which  gives 
evidence  of  its  management  capabilities; 

(4)  define  the  amount  of  working  cap¬ 
ital  that  the  Borrower  will  be  expected 
to  evidence  at  the  time  of  its  Request: 
and  (5)  require  the  Borrower  to  provide 
evidence  of  its  local  community  base  and 
reputation  in  the  neighborhood  in  which 
the  project  is  to  be  located,  including 
evidence  of  any  support  for  the  project 
and  the  Borrower  by  the  community  and 
any  national,  state,  or  local  groups  and 
organizations. 

It  is  anticipated  that  these  revisions  in 
the  selection  criteria  will  increase  the 
likelihood  that  less-exoerienced  and 
minority  Borrowers  will  be  able  to 
demonstrate  their  qualifications  to  re¬ 
ceive  Section  202  fund  reservations. 

G.  The  Borrower  will  submit  a  Section 
8  Preliminary  Proposal,  including  evi¬ 
dence  that  it  has  control  over  the  pro¬ 
posed  project  site.  This  requirement 
constitutes  the  largest  departure  from 
the  existing  procedure.  The  Department 
recognizes  ite  disadvantages,  but  holds 
that  they  are  outweighed  by  its  adyan- 
tages.  The  existing  procedure  requires 
that  a  Borrower  for  whom  Section  202 
loan  funds  haye  been  reserved  must  sub¬ 
mit  an  acceptable  Section  8  Preliipinary 
Proposal  or  lose  its  loan  fund  reserva¬ 
tion.  At  the  present  time,  this  hurdle  is 
postponed  until  after  the  eligibility  of  the 
nonprofit  Borrower  has  been  determined 
and  the  loan  fund  reservation  granted. 
However,  this  procedure  may  giye  the 
Sponsor/Borrower  a  false  sense  of  con¬ 
fidence,  because  most  of  the  effort  of 
putting  together  an  application  still  lies 
ahead,  and  the  Borrower  must  confront 
and  oyercome  many  obstacles.  Only  when 
a  site  has  been  selected  can  the  difficulty 
of  the  obstacles  be  assessed  and  decisions 
be  made  on  a  realistic  basis.  It  is  true 
that  Borrowers  who  do  not  already  own 
the  site  on  which  they  propose  to  build 
risk  losing  their  option  money,  and  that 
those  with  fewer  resources  and  less  ex¬ 
perience  may  be  discouraged  from  apply¬ 
ing  due  to  this  requirement.  Howeyer, 
proyision  for  a  workshop  and  reyisions 
in  the  selection  criteria  are  intended  to 
offset  this  possible  effect.  Oyerall,  few’er 
Sponsors  and  Borrowers  may  aoply  for 
Section  202  loan  fund  reservations,  but 
more  of  them  will  advance  speedilv  to  the 
submission  of  a  Section  8  Pinal  Proposal 
and  to  the  initiation  of  construction, 
with  considerable  benefit  to  the  elderly 
and  handicapped  for  whom  the  housing 
is  intended. 

H.  The  field  office  will  process  the  Sec¬ 
tion  202  fund  reservation  submission  and 
the  Section  8  Preliminarj-  Proposal  con¬ 
currently.  The  processing  of  the  fund 
reservation  request  also  will  include  a 


determination  of  the  eligibility  and  ac¬ 
ceptability  of  the  nonprofit  Sponsor  and 
Borrower. 

I.  The  field  office  will  determine  which 
Requests  are  approvable  for  each  alloca¬ 
tion  area  or  combinations  thereof. 

J.  The  Borrower  with  a  F\md  Reserva¬ 
tion  will  submit  a  Section  8  Final  Pro¬ 
posal  in  conformance  with  existing  regu¬ 
lations. 

Because  applications  will  be  processed 
simultaneously  for  reservations  of  Sec¬ 
tion  202  loan  funds  and  Section  8  hous¬ 
ing  assistance  funds,  many  of  the 
changes  proposed  in  these  regulations  are 
designed  to  reconcile  Section  202  and 
Section  8  procedures.  For  the  conven¬ 
ience  of  the  reader,  the  numbered  para¬ 
graphs  below  describe  the  changes  in 
detail  and  identify,  where  appropriate, 
the  existing  sections  of  Part  885 — Loans 
for  Housing  for  the  Elderly  or  Handi¬ 
capped,  Part  880 — Section  8  Housing  As¬ 
sistance  Payments  Program — New  Con¬ 
struction,  and  Part  881 — Section  8  Hous¬ 
ing  Assistance  Payments  Program — ^Sub¬ 
stantial  Rehabilitation  upon  which  the 
proposed  rules  are  based. 

1.  Section  885.3  states  that  the  provi¬ 
sions  of  Parts  880  and  881  of  this  Chapter 
shall  apply  to  the  extent  that  such  provi¬ 
sions  are  not  inconsistent  with  the  provi¬ 
sions  of  Subparts  B,  C,  and  D  of  this 
part. 

2.  The  definitions  of  “Allocation  Area,” 
“HCD  Act,”  “Request,”  “Section  8  Pre¬ 
liminary  Proposal,”  “Seed  Money  Ex¬ 
penses,”  and  “Sponsor”  have  been  added 
to  §  885.5.  The  definition  of  “Applicant” 
has  been  deleted  from  5  885.5. 

3.  The  title  of  §  885.200  has  been 
changed  from  “Geographic  distribution 
of  Section  202  Loan  Fund  Authority”  to 
“Allocation  of  Loan  Fund  Authority  to 
Regional  Offices,”  but  the  language  of 
the  section  remains  the  same. 

4.  A  new'  §  885.205,  entitled  “Alloca¬ 
tion  of  Loan  Fund  Authority  to  Field 
OfiBces,”  has  been  written  to  reflect  the 
decentralization  of  decision-making  au¬ 
thority  to  the  field  offices  authorized 
by  this  Part.  It  provides  that  HUD  Re¬ 
gional  Offices  will  allocate  Section  202 
loan  fund  authority  for  metropolitan 
and  nonmetropolitan  areas  to  the  field 
offices.  Formerly,  Section  202  fund  reser¬ 
vation  requests  were  approved  in  Head¬ 
quarters  by  the  Assistant  Secretary  and 
applications  for  Section  8  funds  w'ere  ap¬ 
proved  by  the  field  offices:  now  both  will 
be  approved  by  the  field  offices. 

5.  Existing  §  885.210  has  been  renum¬ 
bered  §  885.225  and  w’ill  be  discussed  at 
the  appropriate  place.  A  new  §  885.210, 
entitled  “Determination  of  number  of 
units  to  be  assisted.”  has  been  created, 
based  upon  §  880.202  of  this  Chapter.  It 
provides  that,  taking  into  consideration 
any  applicable  Local  Housing  Assistance 
Plans  an4  State  or  Areawide  Housing 
Allocation  Plans,  the  field  office  shall 
determine  the  estimated  number  of  units 
of  housing  for  the  elderly  or  handi¬ 
capped  to  be  made  available  through 
new'  construction  and  substantial  reha¬ 
bilitation  in  each  Allocation  Area,  or 
combinations  thereof,  and  shall  prepare 
a  schedule  for  publishing  invitations  for 
Requests. 


6.  Most  of  existing  §  885.215  has  been 
incorporated  in  new  §  885.240  and  will 
be  discussed  at  the  appropriate  place. 
New  I  885.215  is  entitled  “Invitations  for 
Requests  for  Section  202  Fund  Reserva¬ 
tions  Section  8  Preliminary  Proposals;” 
and  sets  forth  the  procedures  to  be  fol¬ 
lowed  by  the  field  offices  in  publishing 
Invitations  for  Requests.  The  procedures 
set  forth  in  this  section  are  similar  to 
the  Notification  of  Fund  Availability 
procedures  w’hich  appear  in  §  880.203  of 
the  Section  8 — New  Construction  regu¬ 
lations.  Certain  paragraphs  of  this  new 
Section  are  discussed  belowr. 

7.  Section  885.215(c)  (3)  provides  that 
eligible  Borrowers  may  secure  the  De¬ 
veloper's  Packet  and  all  necessary  forms 
from  the  field  office. 

8.  Section  885.215(c)(4)  soecifies  the 
time  period  vithin  which  field  offices  will 
accept  Requests — “beginning  on  a  speci¬ 
fied  date,  and  up  to  a  specified  deadline 
date  (generally.  60  days  following  the 
date  of  the  first  publication).”  It  also 
provides  that  this  period  can  be  extend¬ 
ed  by  HUD  by  publication  of  the  change 
in  the  same  newspapers  and  with  ap¬ 
propriate  notification  to  the  minority 
media  and  those  parties  who  have  reg¬ 
istered  w’ith  the  field  office  so  that  they 
may  be  notified.  The  purpose  of  this 
provision  is  to  assure  that  the  field 
offices  will  have  an  adequate  number  of 
Requests. 

9.  Section  885.215(c)(5)  provides  that 
the  deadlines  set  in  §  885.215(c)  (4)  will 
not  apply  in  the  case  of  Requests  for 
projects  to  be  located  in  nonmetropoli¬ 
tan  areas,  but  further  provides  that  the 
field  office  has  the  right  to  establish  a 
deadline  under  specified  circumstances. 

10.  Section  885.215(c)(6)  provides 
that  those  interested  in  applying  for  a 
fund  reservation  are  encouraged  to  con¬ 
tact  the  field  office  within  15  calendar 
days  after  the  date  of  first  publication. 
The  purpose  of  this  subparagraph  is  to 
assist  the  field  office  in  inviting  interest¬ 
ed  parties  to  the  workshop  described  in 
paragraph  (c)  (7)  of  that  section. 

11.  Section  885.215(c)  (7)  provides  that 
a  workshop  will  be  held  in  the  field  oflBce 
within  25  days  of  first  publication  of  the 
invitation  for  Requests  in  order  to  ex¬ 
plain  the  Regulations  and  instructions 
governing  the  Section  202  program  and 
the  Section  106(b)  program,  to  distrib¬ 
ute  the  Developer’s  Packets  described  in 
§  885.220  of  this  Part  and  the  required 
forms  for  each  program,  and  to  discuss 
application  procedures.  The  purpose  of 
this  workshop  is  to  provide  assistance 
to  Sponsors  and  Borrowers  who  may  be 
unfamiliar  with  the  Section  202,  and 
Section  106(b)  programs. 

12.  Section  885.215(0  (  8)  is  drawm 
from  existing  §  885.205(b)  and  sets  lim¬ 
its  on  the  number  of  units  for  which 
Sponsors,  Co-sponsors  and  Borrowers 
may  submit  applications.  It  provides  in 
part  that  no  organization  shall  partici¬ 
pate,  whether  as  Sponsor,  Co-sponsor, 
and  /or  Borrower,  within  a  single  Region 
during  a  single  fiscal  year,  in  the  filing 

vof  applications  for  reservations  of  Sec¬ 
tion  202  loan  funds  in  excess  of  those 
necessary  to  finance  the  construction  or 
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substantial  rehabilitation  of  300  units  of 
Housing  and  Related  Facilities. 

13.  Existing  §  885.220  has  been  renum¬ 
bered  §  885.245  and  will  be  discussed  in 
the  appropriate  place. 

14.  Existing  §  885.305,  entitled  “Devel¬ 
oper’s  Packet”  has  been  moved  to.  §  885.- 
220  and  revised  to  conform  largely  with 
§§  880.204(a)  and  881.204(a)  of  the  Sec¬ 
tion  8  New  Construction  and  Substantial 
Rehabilitation  regulations,  respectively. 

15.  New  §  885.225,  entitled  “Contents 
of  Requests,”  is  based  primarily  on  the 
existing  §  885.210,  “Contents  of  Requests 
for  Fund  Reservations.”  The  new  Section 
885.225  requires  Borrowers  to  submit 
materials  to  verify  their  eligibility  as 
nonprofit  entities,  to  submit  materials  to 
support  their  capacity  to  carry  through 
to  completion  and  successful  long-term 
operation  a  project  to  provide  housing 
and  related  facilities  to  the  elderly  or 
handicapped,  and  to  submit  a  Section  8 
Preliminary  Proposal,  as  part  of  its  Re¬ 
quest.  The  implications  of  these  changes 
were  discussed  in  the  introductory  para¬ 
graphs  above.  Paragraphs  (a)  through 
(e),  (i),  (j),  and  (n),  except  for  minor 
changes,  are  preserved  and  renxunbered 
§  885.225  (a)  through  (e),  (j),  (k),  and 
(p),  respectively.  Paragraphs  (f),  (g), 
and  (h)  have  been  preserved  with  re¬ 
visions  and  renumbered  §885.225  (f), 
(g),  and  (i) ;  and  new  paragraphs  (h), 
(1),  (m),  (n),  (o),  and  (q)  have  been 
added.  Only  those  paragraphs  which 
have  been  changed  or  added  will  be  dis¬ 
cussed  below. 

16.  Section  885.225,  “Contents  of  Re¬ 
quests,”  now  provides  that  formation  of 
the  Borrower  entity  must  be  completed 
prior  to  the  submission  of  a  Request. 
Specifically,  §  885.225 (m)  provides  that 
each  Request  must  include  evidence  that 
the  Borrower  has  been  formed  and  that 
it  qualifies  as  an  eligible  nonprofit  or¬ 
ganization.  Because  a  Section  8  Prelim¬ 
inary  Proposal  now  must  be  submitted  as 
part  of  a  Request  and  will  be  reviewed 
by  the  field  oflBce  to  confirm  that  the 
Borrower  has  control  over  the  proposed 
project  site,  and  because  an  application 
for  a  Section  106(b)  seed  money  loan 
can  only  be  submitted  by  an  eligible  Bor¬ 
rower  and  may  now  accompany  the  Re¬ 
quest,  the  borrower  entity  must  have 
been  formed  prior  to  the  submission  of 
a  Request.  Also  related  is  new  §  885.223 
(n)  which  provides  that  in  cases  where 
the  borrower  is  dependent  upon  the  ex¬ 
perience,  reputation,  and  financial  re¬ 
sources  of  the  Sponsor,  whether  the  Bor¬ 
rower  is  a  recently  formed  organization 
or  one  that  has  been  in  existence  for 
some  time,  all  information  requested  in 
paragraphs  (c),  and  (g)  through  (m)  of 
this  Section  also  must  be  submitted  on 
the  Sponsor. 

17.  Section  885.225(f)  requires  that 
each  Request  include  a  description  of 
any  financial  default,  modification  of 
terms  and  conditions  of  financing,  or 
legal  action  taken  against  the  Borrower 
for  any  reason  during  the  past  three 
years  rather  than  the  past  ten  years,  as 
provided  in  existing  §  885.210(f) .  The 
purpose  of  this  change  is  to  avoid  penal¬ 
izing  Borrowers  who  encountered  finan¬ 
cial  difficulties  in  the  past,  but  have  had 


a  satisfactory  record  of  performance  in 
the  past  three  years. 

18.  Section  885.225(g) ,  which  describes 
the  evidence  required  to  establish  the 
Borrower’s  capacity  tx>  complete  and  op¬ 
erate  a  housing  project  for  the  elderly  or 
handicaivod  successfully,  has  been 
changed  by  shortening  from  ten  to  five 
years  the  period  of  time  for  which  the 
Borrower  must  provide  descriptions  of 
its  housing  experience.  What  is  more, 
HUD  will  accept  information  covering 
a  shorter  time  p^od  if  the  Borrower  sat¬ 
isfactorily  demonstrates  that  the  re¬ 
quested  information  is  not  available  for 
^e  full  five  years.  Ihis  change  was  made 
because  the  D^artment  can  make  a  rea¬ 
sonable  judgment  as  to  the  Borrower’s 
capacity  to  (xxnplete  and  operate  a  hous¬ 
ing  project  successfully  based  on  a  state¬ 
ment  covering  five  years,  or  in  some 
cases,  less  than  five  years  of  experience 
in  housitig. 

19.  A  new  paragraph,  §  885.225(h), 
provides  that  a  Request  shall  include  a 
description  of  the  Borrower’s  past  or  cur¬ 
rent  experience  in  providing  services 
other  than  housing  which  would  give  evi¬ 
dence  of  the  Borrower’s  management 
capabilities.  The  purpose  of  this  new  sec¬ 
tion  is  to  broaden  the  nature  of  the  ex¬ 
perience  that  a  Borrower  may  show  to 
establish  its  capacity  to  complete  and 
operate  a  project  for  the  elderhr  or  han¬ 
dicapped. 

20.  Section  885.225(1)  provides  that  a 
Request  shall  include  an  estimate  of  the 
Borrower’s  anticipated  Seed  Money  Ex¬ 
penses  and  evidence  of  its  ability  to  im>- 
vide  sufficient  working  capital  to  meet 
these  expenses  and  to  fund  the  minimum 
required  capital  investment  defined  in 
§  885.410(d) .  In  addition,  it  should  be 
noted  that  the  cash  requirements  for  ini¬ 
tial  loan  closing  are  not  established  until 
processing  of  the  Section  8  Final  Pro¬ 
posal  has  been  cmnpleted,  and  the  Bor¬ 
rower  will  have  to  demonstrate  its  ca¬ 
pacity  to  meet  these  additional  cash  re¬ 
quirements,  if  any,  before  receiving  a 
conditional  or  firm  commitment. 

21.  Section  885.225(1)  requires  that 
each  Request  include  evidence  of  the 
Borrower’s  local  community  base  and 
reputation  in  the  neighborhood  in  which 
the  project  will  be  located,  including  evi¬ 
dence  of  any  support  for  ^e  project  and 
the  Borrower  by  the  commimity  and  any 
national,  state,  or  local  groups  and  or¬ 
ganizations.  The  purpose  of  this  provi¬ 
sion  is  to  assure  that  Borrowers  have  a 
commitment  to  the  neighborhoods  in 
which  they  plan  to  operate. 

22.  A  new  S  885.230  has  been  added, 
which  outlines  the  requirements  fm*  the 
Section  8  Preliminary  Proposal  which 
previously  were  included  under  §  885.310. 
The  requirements  of  §  885.230  are  essen¬ 
tially  the  same  as  those  appearing  in 
§  880.205  this  Chapter,  except  that 
§  885.230(a)  provides  that  a  Section  8 
Preliminary  Proposal  shall  include  the 
amount  of  Section  202  loan  funds  re¬ 
quested  to  be  reserved. 

23.  New  §  885.235  entitled,  “Prelimi¬ 
nary  evaluation  and  technical  processing 
of  Requests,”  is  based  primarily  on 
§  880.208.  Paragraphs  (a),  (b),  (c),  and 
(d)  of  this  new  Section  correspond  to 


paragraphs  (a),  (b),  (c),  and  (e)  of 
S  880.208,  respectively,  except  that  para¬ 
graph  (d)  (3)  of  this  new  section  is  based 
on  the  existing  S  885.315  (c)  and  para¬ 
graph  (e)  (7)  of  9  880.208  has  been 
omitted.  Paragraph  (d)  (3)  requires  that 
analysis  of  Section  8  Preliminary  Pro¬ 
posals  for  projects  with  Section  8  Ccm- 
tract  Authority  for  less  than  all  of  the 
rental  dwelling  units  should  indicate 
that  sufficient  market  demand  is  antici¬ 
pated  for  the  unsubsidized  portion  to  as¬ 
sure  the  feasibility  of  the  project.  Para¬ 
graph  (d)  (3)  also  provides  that  the  Re¬ 
quest  will  be  evaluated  by  the  field  office 
on  the  basis  of  those  factors  which  may 
be  necessary  to  determine  the  eligibility 
and  acceptability  of  the  Sponsor  or  Bor¬ 
rower,  the  acceptability  of  the  location 
(site),  the  acceptability  of  the  design 
concept,  the  market  value  of  the  site, 
ccxnpliance  with  the  Fair  Market  Rent 
Limits,  and  any  comments  received  during 
the  response  periods  from  the  appropri¬ 
ate  A-95  Clearinghouse  and  from  the 
unit  of  general  local  government.  The 
effect  of  this  amendment  is  to  combine 
the  determination  of  the  eligibility  and 
acceptability  of  the  Borrower  and  Spon¬ 
sor  with  the  determination  of  the  accept¬ 
ability  of  the  Section  8  Preliminary  Pro¬ 
posal.  Some  minor  word  changes  have 
been  made  to  reconcile  Sectitm  202  with 
Section  8  procedures.  Paragraph  (f)  (2) 
states  that  one  of  the  factors  to  be  con¬ 
sidered  in  ranking  applications  is 
whether  the  proposed  project  is  feasible 
based  on  an  economic  mix  whereby  not 
less  than  20  percent  nor  more  than  80 
percent  of  the  dwelling  units  would  need 
Section  8  assistance. 

24.  Section  885.240,  entitled  “Approval 
of  Requests,”  replaces  the  existing 
9  885.215  and  incorporates  the  provisions 
for  the  approval  of  the  Request  by  the 
field  office.  Section  885.240(b)  (1).  (2). 
and  (3)  preserves  and  renumbers  applic¬ 
able  portions  of  paragraohs  (1) ,  (6) ,  and 
(7)  of  existing  9  885.215(b).  Paragraph 
(7)  has  been  modified  to  state  that  a 
Section  202  fund  reservation  may  be  used 
only  in  connection  with  the  project  whose 
Section  8  Preliminary  Proposal  has  been 
approved  in  connection  with  the  Request 
and  mav  not  be  transferred  to  a  Section 

8  project  which  is  proposed  in  response  to 
an  invitation  piu^uant  to  9  880.203  or 

9  881.203. 

25.  Section  885.240(b)  (4)  (1) .  (ii) .  (iil) . 
and  (iv)  corespond  to  existing  §  885.315 
(d)(1)  (1).  (li).  (iil)  and  (iv),  dealing 
with  notification  of  selection. 

26.  Section  885.240(b)  (5)  corresponds 
to  9  880.208(h)  (1)  (iv) :  §  885.240(c)  cor¬ 
responds  to  9  880.208(h)  (2) ;  and  9  885.- 
240(d)  coiresponds  to  9  880.208(h)  (3) . 

27.  Section  885.240(e)  provides  that 
Borrowers  whose  Requests  are  not  ap¬ 
proved  shall  be  so  notified  in  writing  by 
the  field  office. 

28.  Section  885.240(f)  coresponds  to 
existing  9  885.215(e),  and  provides  that 
the  field  office  director  may  amend  the 
amount  of  a  fimd  reservation  approved 
pursuant  to  paragraph  (b)  at  any  time 
before  the  final  closing  of  a  loan. 

29.  Section  885.245,  entitled  “Duration 
of  Section  202  Fund  Reservations,”  for¬ 
merly  9  885.220,  has  been  revised  to 
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shorten  from  eighteen  to  twelve  months 
the  period  of  time  within  which  con¬ 
struction  must  begin  following  the  issu¬ 
ance  of  the  notice  of  Section  202  Fund 
Reservation  if  the  reservation  is  not  to 
be  cancelled.  Because  the  Section  8  Pre¬ 
liminary  Proposal  will  be  approved  con¬ 
currently  with  the  Section  202  fund  res¬ 
ervation  submission,  less  time  will  be 
needed  to  complete  the  application 
process. 

30.  With  respect  to  Subpart  C,  many 
of  the  provisions  formerly  included  in  this 
Subpart  have  been  moved  to  Subpart  B 
because  submission  of  a  Section  8  Pre¬ 
liminary  Proposal  has  been  made  part  of 
the  Request. 

31.  Several  provisions  dealing  with  the 
Section  8  Pinal  Proposal  have  been  re¬ 
numbered.  Section  885.320  (a),  (b),  and 
(c)  have  been  renumbered  §  885.300  (b) , 
(c),  and  (d),  respectively:  §  885.325  has 
been  renumbered  §  885.305. 

32.  Because  the  Borrower’s  Section  8 
Preliminary  Proposal  will  have  been  ap¬ 
proved  concurrently  with  its  fund  reser¬ 
vation  submission,  §  885.405,  entitled 
“Approval  for  requests  for  financing,”  is 
revised  to  reflect  this  change.  In  review¬ 
ing  requests  for  financing,  the  field  office 
will  review  the  Borrower’s  Section  8 
Final  Proposal,  its  request  for  Section 
202  direct  loan  financing,  and  other  ma¬ 
terials  submitted  in  accordance  with 
§  885.400(a). 

33.  Because  decision-making  responsi¬ 
bility  is  being  decentralized  to  the  field 
offices,  §  885.410(a)  is  revised  so  that  the 
field  office  director  rather  than  the  As- 

-  sistant  Secretary  may  approve  increases 
in  the  amount  of  financing  stated  in  the 
notice  of  Section  202  Fund  Reservation 
prior  to  the  final  closing  of  the  loan,  pro¬ 
vided  that  certain  conditions  are  met. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  making  of  this' rule  by 
furnishing  such  wtitten  comments,  data 
and  suggestions  as  they  may  desire.  All 
such  materials  should  be  filed  with  the 
Rules  Docket  Clerk,  Office  of  the  Secre¬ 
tary,  Room  10141,  Department  of  Hous¬ 
ing  and  Urban  Development,  451  7th 
Street,  S.W.,  Washington,  D.C.  20410  and 
all  comment  received  on  or  before  Feb¬ 
ruary  24,  1977,  will  be  considered  before 
adoption  of  a  final  rule  in  his  matter. 
Copies  of  all  comments  will  be  available 
for  public  inspection  at  the  above  ad¬ 
dress  during  regular  business  hours  both 
before  and  after  the  close  of  the  com¬ 
ment  period. 

’The  Department  has  determined  that 
this  proposed  rule  will  not  have  a  signifi¬ 
cant  impact  upon  the  quality  of  the  en¬ 
vironment.  A  Finding  of  Inapplicability 
respecting  the  National  Ekivironmental 
Policy  Act  of  1969  has  been  made  in  ac¬ 
cordance  with  HUD  Handbook  1390.1. 
A  copy  of  such  Finding  is  available  for 
public  inspection,  during  regular  busi¬ 
ness  hours  in  Room  10141,  Department 
of  Housing  and  Urban  Develc^ment, 
Washington,  D.C.  20410. 

Not*:  It  is  hereby  certified  that  the  eco¬ 
nomic  and  infiationary  impacts  of  this  regu¬ 
lation  have  been  carefully  evaluated  in  ac¬ 
cordance  with  OMB  Circvilar  A-107  and  it 
is  determined  that  this  proposed  rule  has 
no  Infiationary  impact. 


Accordingly,  it  is  proposed  to  amend 
Title  24  by  amending  Part  885,  Loans  for 
Housing  for  the  Elderly  or  Handicapped, 
to  read  as  follows : 


PART  885— LOANS  FOR  HOUSING  FOR 
THE  ELDERLY  OR  HANDICAPPED 

Subpart  A — General  Policy 

Sec. 

885.1  Purpose  and  policy. 

885.3  Applicability  of  Parts  880  and  881. 
885.5  Definitions. 

Subpart  B — Allocation  of  Loan  Funds  and  Proc* 
essing  Requests  for  Section  202  Fund  Reser¬ 
vations/Section  8  Prelintinary  Proposals 

885.2(X)  Allocation  of  Loan  Fund  Authority 
to  regional  offices. 

885.205  Allocation  of  Loan  Fund  Authority 
to  field  offices. 

885.210  Determination  of  number  of  units 
to  be  assisted. 

885.215  Invitations  for  requests  for  Section 
202  Fund  Reservations/Section  8 
Preliminary  Proposals. 

885.220  Developer’s  packet. 

885.225  Contents  of  requests. 

885.230  Section  8  preliminary  proposal. 
885.235  Preliminary  evaluation  and  techni¬ 
cal  processing  of  requests. 

885.240  Approval  of  requests. 

885.245  Duration  of  Section  202  Fund  Reser¬ 
vations. 

Subpart  C — Applicable  Procedures  Under 
Section  8  for  Final  Proposals 

885.300  Section  8  final  proposals. 

885.305  Contract  Rents  determined  accept¬ 
able  to  HUD  at  final  proposal. 

Subpart  D— Direct  Loan  FinaiKing  Procedures 

885.400  Requests  for  direct  loan  financing. 
885.405  Approval  of  requests  for  financing. 
885.410  Amount  and  terms  of  financing. 
885.415  Requirements  prior  to  initial  loan 
closing. 

885.420  Loan  disbursement  procedures. 
885.425  Completion  of  construction  or  sub¬ 
stantial  rehabilitation,  cost  certi¬ 
fication  and  approvals  by  HUD. 

Authohitt  :  Sec.  7(d) ,  Department  of  Hous¬ 
ing  and  Urban  Develc^ment  Act  (42  UB.C. 
3535(d)). 

Subpart  A — General  Policy 
§  885.1  Purpose  and  policy. 

(a)  Purpose.  ’The  purpose  of  the  pro¬ 
gram  described  in  this  Part  is  provide 
direct  Federal  loans  under  Section  202  of 
the  Housing  Act  of  1959,  as  amended,  12 
U.S.C.  1701q,  for  housing  projects  to 
serve  elderly  or  handicapped  families 
and  individuals.  The  housing  projects 
are  to  be  designed  to  provide,  or  manage¬ 
ment  plans  shall  include,  an  assured 
range  of  necessary  services  for  the  occu¬ 
pants,  which  services  may  include, 
among  others,  health,  continuing  educa¬ 
tion,  welfare,  informational,  recreation¬ 
al,  homemaker,  counseling,  and  referral 
services,  as  well  as  transportation  where 
necessary  to  facilitate  access  to  social 
services,  and  services  designed  to  en¬ 
courage  and  assist  occupants  to  use  the 
services  and  facilities  made  available. 

(b)  General  policy.  A  loan  made  pur¬ 
suant  to  this  Part  shall  be  used  to  finance 
the  construction  or  substantial  rehabili¬ 
tation  of  projects  which  meet  the  re¬ 
quirements  of,  and  which  will  receive  the 
benefit  of  housing  assistance  payments 
under  the  Section  8  Housing  Assistance 
Payments  Program-New  Construction 


(24  (TFR  Part  880)  or  the  Section  8 
Housing  Assistance  Payments  Program- 
Substantial  Rehabilitation  (24  CFR  Part 
881). 

§  885.3  Applicability  of  parts  880  and 
881. 

’To  determine  whether  a  project  for 
which  a  direct  loan  is  requested  under 
this  Part  ccunplies  with  the  requirements 
of  the  Scctiim  8  Housing  Assistance  Pay¬ 
ments  Program — New  Construction  or 
SectiCMi  8  Housing  Assistance  Payments 
Program — Substantial  Rehabilitation, 
the  provisions  of  Parts  880  and  881  of 
this  chapter  shall  apply  to  the  extent 
that  such  provisions  are  not  inconsistent 
with  the  provisions  of  Subparts  B,  C  and 
D  of  this  Part. 

§  885.5  Definitions. 

As  used  in  this  part: 

Act  means  Section  202  of  the  Housing 
Act  of  1959,  as  amended,  12  UB.C.  1701q. 

Affiliated  Entities  means  entities  that 
HUD  determines  to  be  related  to  each 
other  in  such  a  manner  that  it  is  appro¬ 
priate  to  treat  them  as  a  single  entity. 
Such  relationship  shall  include  any  iden¬ 
tity  of  interest  among  such  entities  or 
their  principals  and  the  use  by  any 
otherwise  unaffiliated  entities  of  a  single 
Borrower  or  of  Borrowers  that  have  any 
identity  of  interest  between  themselves 
or  their  principals. 

Allocation  Area  means  a  geograidiic 
area  established  by  the  field  office  in  ac¬ 
cordance  with  24  CFR  891.404(a)  (3)  for 
the  purpose  of  allocating  Section  8  funds. 

Assistant  Secretary  means  the  Assist¬ 
ant  Secretary  for  Housing-Federal  Hous¬ 
ing  Commissioner. 

Borrower  means  a  private  nonprofit 
corporation  or  a  nonprofit  consumer  co¬ 
operative,  which  may  be  established  by 
the  Sponsor,  which  will  obtain  a  Sec¬ 
tion  202  loan  and  execute  a  mortgage  in 
connection  therewith  as  the  legal  owner 
of  the  project.  “Borrower”  does  not  mean 
a  public  body  or  the  instrum«itality 
of  any  public  body.  The  purposes  of  the 
Borrower  must  include  the  promotion  of 
tile  welfare  of  elderly  or  handicapped 
families.  No  part  of  the  net  earnings  of 
the  Borrower  may  inure  to  the  benefit 
of  any  private  shareholder,  contributor 
or  individual  and  the  Borrower  may  not 
be  controlled  by  or  be  under  the  direc¬ 
tion  of  persons  or  firms  sedting  to  de¬ 
rive  profit  or  gain  therefrom. 

Construction  means  the  erection  or 
substantial  rehabilitation  of  structures 
for  Housing  and  Related  Facilities. 

Development  Cost  means  the  cost  of 
construction  or  substantial  rehabilita¬ 
tion  of  Housing  and  Related  Facilities, 
and  of  the  land  on  which  they  are  lo¬ 
cated,  including  necessary  site  improve¬ 
ments  and  such  other  expanses  as  may 
be  determined  by  the  Assistant  Secretary 
to  be  properly  attributable  to  the  capitid 
cost  of  the  construction  or  substantial 
rehabilitation  or  development  of  the 
Housing  and  Related  Facilities. 

Elderly  or  Handicapped  Families 
means; 

(a)  Families  of  two  or  more  persons 
the  head  of  which  (or  his  or  her  spouse) 
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is  sixty'-two  years  of  age  or  over  or  is 
handicai^jed,  or 

(b)  The  surviving  member  or  members 
of  any  family  described  in  paragraph 

(a)  who  were  living  in  a  imit  assisted 
imder  the  Section  202  program  with  the 
deceased  member  of  iiie  family  at  the 
time  of  his  or  her  death,  or 

(c)  A  single  person  who  is  sixty-two 
years  of  age  or  over  or  who  is  handi¬ 
capped,  or 

(d)  Two  or  more  elderly  persons  living 
together,  or  one  or  more  such  persons 
living  with  another  person  who  is  deter¬ 
mined  by  HUD,  based  upon  a  licensed 
physician’s  certification  provided  by  the 
resident  or  prospective  resident,  to  be 
essential  to  their  care  or  well-being. 

Field  Office  means  any  HUD  Area,  In¬ 
suring  or  Regional  OflBce  which  is  dele¬ 
gated  authority  to  process  applications 
under  the  Section  8  Program. 

Handicapped  Person  means  any  per¬ 
son  having  an  impairment  which  is  ex¬ 
pected  to  be  of  long-continued  and  in¬ 
definite  duration,  is  a  substantial  im¬ 
pediment  to  his  (or  her)  ability  to  live 
independently,  and  is  of  a  nature  that 
such  ability  could  be  Improved  by  more 
suitable  housing  conditions.  A  person 
shall  also  be  considered  handicapped  if 
he  (or  she)  has  a  disability  attributable 
to  mental  retardation,  cerebral  palsy, 
epilepsy,  or  another  neurological  condi¬ 
tion  found  by  the  Secretary  of  Health, 
Education,  and  Welfare  to  be  closely  re¬ 
lated  to  mental  retardation  or  to  require 
treatment  similar  to  that  required  for 
mentally  retarded  individuals,  which  dis¬ 
ability  originates  before  such  individual 
attains  age  eighteen,  which  has  con¬ 
tinued  or  can  be  expected  to  continue 
indefinitely,  and  which  ooiistitutes  a  sub¬ 
stantial  handicap  to  such*  individual. 

HCD  Act  means  the  Housing  and  Com¬ 
munity  Development  Act  of  1974. 

Housing  and  Related  Facilities  means 
rental  or  cooperative  housing  structures 
constructed  or  substantially  rehabili¬ 
tated  as  permanent  residences  for  use 
by  elderly  or  handicapped  families,  and 
includes  structures  suitable  for  use  by 
families  residing  in  the  project  or  in 
the  area  as  cafeterias  or  dining  halls, 
commimity  rooms  or  buildings,  and 
workshops  or  other  essential  service  fa¬ 
cilities.  “Housing  and  Related  Facilities” 
does  not  include  nursing  homes,  hospi¬ 
tals  or  intermediate  and  transitional 
care  facilities. 

Region  means  any  one  of  the  ten 
HUD  Regions. 

Request  means  the  Request  for  Sec¬ 
tion  202  Fund  Reservation  and  all  re¬ 
quired  forms  and  exhibits,  including  tiie 
Section  8  Preliminary  Proposal,  which 
are  submitted  in  response  to  a  published 
invitation  for  such  a  Request. 

Section  8  Preliminary  Proposal  means 
a  proposal  to  provide  newly  constructed 
or  substantially  rehabilitate  housing  in 
response  to  an  invitation  published  by 
a  HUD  field  office  for  Requests  as  de¬ 
fined  above.  / 

Section  8  Program  means  the  Housing 
Assistance  Payments  Program-New  Con¬ 
struction  or  Substantial  Rehabilitation 
under  Parts  880  and  881  of  this  Chapter, 
which  implements  Section  8  of  the 


United  States  Housing  Act  of  1937,  as 
amended  by  the  HCD  Act. 

Seed  Money  Expenses  mean  those  ex¬ 
penses  which  are  necessary  to  cover  the 
costs  of  planning  and  obtaining  financing 
for  a  Section  202  project  and  which  will 
be  incurred  prior  to  the  initial  closing  of 
the  construction  loan  for  the  project. 

Sponsor  means  any  private  nonprofit 
entity,  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  private 
shareholder,  contributor  or  individual, 
which  entity  is  not  controlled  by,  or  im¬ 
der  the  direction  of  persons  or  firms  seek¬ 
ing  to  derive  profit  or  gain  therefrom, 
and  which  is  approved  by  the  Assistant 
Secretary  as  to  administrative  and  finan¬ 
cial  capacity  and  responsibility.  “Spon¬ 
sor”  does  not  mean  a  public  body  or  the 
instrumentality  of  any  public  body. 

Substantial  Rehabilitation  means  the 
improvement  of  the  condition  of  a  prop¬ 
erty  from  deteriorated  and  substandmd 
to  good  condition.  Substandard  or  de¬ 
teriorated  properties  are  those  which, 
while  structurally  sound,  do  not  provide 
safe  and  adequate  shelter,  and  in  their 
present  condition  endanger  the  health, 
safety  or  well-being  of  the' occupants. 
Substantial  Rehabilitation  also  includes 
renovation,  alteration  or  remodeling  for 
the  conversion  or  adaptation  of  struc¬ 
turally  sound  property  to  the  design  and 
condition  required  for  use  under  this  part 
(e.g.,  conversion  of  a  hotel  to  housing  for 
the  elderly) . 

Subpart  B — AlldCation  of  Loan  Funds  and 

Processing  Requests  for  Section  202 

Fund  Reservations/ Section  8  Prelim¬ 
inary  Proposals 

§  885.200  Allocation  of  Loan  Fund  Au¬ 
thority  to  regional  offices. 

From  time  to  time,  the  Assistant  Sec¬ 
retary  will  allocate  Section  202  loan  fund 
authority  on  a  geographic  basis  for  met¬ 
ropolitan  and  nonmetropolitan  areas 
among  Regions  in  conformance  with  the 
requirements  of  Section  213(d)  of  the 
HCD  Act,  as  set  forth  in  24  CFR  891.402, 
by: 

(a)  Calculating  for  the  respective  Re¬ 
gions  as  a  percent  of  the  national  total, 
the  numbers  of  (1)  Households  where  the 
head  or  spouse  is  aged  62  or  older,  (2) 
Such  households  which  occupy  units 
which  lack  one  or  more  plumbing  facili¬ 
ties  and  (3)  Such  households  with  in- 
cMnes  below  regionally  adjusted  poverty 
levels; 

(b)  Averaging  the  three  percoitages; 
and 

(c)  Adjustment  of  the  resulting  per¬ 
centage  by  average  housing  cost  factors 
within  each  Region  based  on  costs  of 
prototype  vmits. 

§  885.205  .Allocation  of  Loan  Fund  Au¬ 
thority  to  field  offices. 

The  HUD  Regional  Offices  will  allocate 
to  the  field  offices  Section  202  loan  fund 
authority  for  metropolitan  and  for  hon- 
metrtHJolitan  areas  in  accordance  with 
24  CFR  891.403(d) . 

§  885.210  Determination  of  number  of 
units  to  be  assisted. 

(a)  Number  of  units  to  be  assisted. 
Each  field  office  shall,  after  considering 


the  contents  of  any  Local  Housing  As¬ 
sistance  Plans  and  any  other  pertinent 
information  which  it  has  or  which  is 
brought  to  its  attention  in  relation  to  the 
factors  set  forth  in  Section  213(d)  of 
the  HCD  Act,  including  any  applicable 
State  or  Areawide  Housing  Allocation 
Plan,  determine  the  number  of  units  to 
be  made  available  for  new  construction 
and  substantial  rehabilitation  of  hous¬ 
ing  for  the  elderly  or  handicapped  in 
the  geographic  areas  established  pur¬ 
suant  to  24  CFR  891.404(a)(3)  for  the 
purpose  of  allocating'  Section  8  funds 
(herein  called  “Allocation  Areas”).  In 
cases  where  field  offices  have  insufficient 
Section  202  loan  fund  authority  to  fund 
one  or  more  projects  in  each  Allocation 
Area,  the  office  may  combine  Allocation 
Areas.  However,  nonmetropolitan  areas 
may  not  be  combined  with  metropolitan 
areas. 

(b)  New  construction  and  substantial 
rehabilitation  schedules.  With  respect  to 
each  Allocation  Area  or  combinations 
thereof,  the  field  office  shall  prepare  an 
appropriate  schedule  for  publishing  in¬ 
vitations  for  Requests  for  Section  202 
Fund  Reservations /Section  8  Prelimi¬ 
nary  Proposals  pursuant  to  §  885.215.' 

§  885.215  Invitations  for  requests  for 
Section  202  Fund  Reservations/Sec¬ 
tion  8  Preliminary  Proposals. 

(a)  Publication.  The  field  office  shall 
invite  Requests  in  accordance  with  its 
schedule.  Each  invitation  shall  be  pub¬ 
lished  in  a  newspaper (s)  of  general  cir¬ 
culation  serving  the  Allocation  Area(s) 
in  which  the  Section  202  project(s)  is 
(are)  to  be  located  at  least  once  a  week 
for  two  consecutive  we^s. 

(b)  Notification  to  minority  media  and 
others.  Simultaneously  with  the  publi¬ 
cation  of  the  invitation  in  the  media 
described  in  paragraph  (a)  of  this  sec¬ 
tion,  the  field  office  also  shall  notify  and 
provides  copies  of  the  invitation  to 
minority  media,  minority  organizations 
involved  in  housing  and  community  de¬ 
velopment,  and  fair  housing  groups.  In 
addition,  to  the  extent  feasible,  the  field 
office  shall  notify  and  provide  copies  of 
the  invitation  to  trade  journals  and  other 
nonminority  media. 

(c)  The  invitation  shall  state; 

(1)  The  Allocation  Area  or  areas  in 
which  the  Section  202  project(s)  is  (are) 
to  be  constructed  or  substantially  re¬ 
habilitated; 

(2)  The  amount  of  Section  202  loan 
fund  authority  and  the  amount  of  Sec¬ 
tion  8  contract  authority  being  made 
available  for  projects  to  be  constructed 
or  rehabilitated  which  are  designed  for 
the  elderly  or  handicapped  and  the  ap¬ 
proximate  number  of  units  these 
amounts  are  expected  to  assist  in  metro¬ 
politan  and/or  nonmetropolitan  areas; 

(3)  That  eligible  Borrowers  may 
secure  the  Developer’s  Packet  described 
in  §885.220  of  this  Part,  and  the  forms 
required  for  a  Request  freun  the  field 
office; 

(4)  That  in  the  case  of  projects  to  be 
located  in  metropolitan  areas,  beginning 
on  a  specified  date,  and  up  to  a  specified 
deadline  (generally,  60  calendar  days 
following  the  publication  of  the  invita- 
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tk>n) .  the  field  oCBce  will  accept  Requests, 
but  that  such  deadline  date  may  be  ex¬ 
tended  by  the  field  oflBce  with  appn^ri- 
ate  publication  of  the  change  in  the 
same  general  newspaper(s)  and  notifi¬ 
cation  of  minority  and  other  media 
and  groups,  as  well  as  tr  the  extent  fea¬ 
sible,  the  trade  joiunals  and  other  non¬ 
minority  media  which  had  been  notified 
with  regard  to  the  invitation  as  first 
published.  The  notification  of  the  change 
also  shall  be  given  by  appropriate  means, 
as  determined  by  the  field  office,  to 
eligible  Borrowers  who  have  registered 
with  the  field  office  so  that  they  may  be 
so  notified; 

(5)  That  in  the  case  of  invitations  for 
Requests  for  projects  to  be  located  in 
nonmetropolitan  areas,  no  deadline  for 
filing  of  Requests  shall  be  established, 
but  the  field  office  shall  reserve  the  ri^t 
to  establish  a  deadline  if  the  director  de¬ 
termines  (i)  that  Requests  sufficient  to 
use  those  funds  set  aside  for  nonmetro¬ 
politan  areas  have  been  received  in  the 
field  office,  or  (ii)  that  insufficient  time 
would  remain  to  complete  the  process¬ 
ing  and  the  reservation  of  funds  by  the 
end  of  the  fiscal  year.  Appropriate  notifi¬ 
cation  of  the  establishment  of  such  a 
deadilne  date  shall  be  published  in  the 
same  general  newspapers  and  provided  to 
minority  and  other  media  and  groups 
which  had  been  notified  with  regard  to 
the  invitation  as  first  published; 

(6)  That  eligible  Borrowers  interested 
in  appliyng  for  a  fimd  reservation  under 
the  S^tion  202  program,  are  encouraged 
to  contact  the  field  office  within  15 
calendar  days  after  the  date  of  first  pub¬ 
lication  of  the  invitation  to  provide  the 
field  office  with  the  name,  address,  and 
telephone  number  of  the  Sponsor,  if  any, 
and  Borrower  and  to  advise  the  field 
office  as  to  whether  they  plan  to  attend 
the  workshop  described  in  paragraph 
(c)  (7)  of  this  section; 

(7)  That  a  workshop  will  be  held  by 
the  field  office  on  a  specified  date  which 
falls  within  ten  calendar  days  after  the 
fifteen-day  period  referenced  in  para¬ 
graph  (c)  (6)  of  this  section  to  explain 
the  Regulations  and  instructions  govern¬ 
ing  the  Section  202  program  and  those 
governing  the  Section  106(b)  program, 
to  distribute  the  Developer’s  Packet  de¬ 
scribed  in  §  885.220  of  this  Part  and  the 
required  forms  for  both  programs,  and 
to  discuss  application  procedures  and 
required  exhibits; 

(8)  That  no  organization  shall  par¬ 
ticipate  either  as  Sponsor,  if  any.  Co¬ 
sponsor,  if  any,  and/or  Bo'rrower  in  the 
filing  of  an  application  or  applications 
for  a  reservation  of  Section  202  loan 
fimds  in  a  single  Region  during  a  single 
fiscal  year  in  excess  of  that  (those)  nec¬ 
essary  to  finance  the  construction  or  sub¬ 
stantial  rehabilitation  of  300  units  of 
Housing  and  Related  Facilities. 

(i)  This  limitation  shall  apply  to  or¬ 
ganizations  that  participate  as  co¬ 
sponsors  regardless  of  whether  the  co¬ 
sponsors  are  affiliated  or  imaffiliated 
entities. 

(ii)  Affiliated  entities  which  submit 
separate  applications  shall  be  deemed 
to  be  a  single  entity  for  purposes  of  the 
300-imit  limitation. 


§  885.220  Developer’s  Padiet. 

The  field  office,  upon  request  from  a 
Sponsor  or  Borrower,  or  at  the  workshop 
described  in  §885.215(0(7),  shaU  pro¬ 
vide  each  Sponsor  or  Borrower  with  a 
special  Developer’s  Packet  (Section  202/ 
Section  8)  for  either  New  Construction 
or  Substantial  Rehabilitation,  whichever 
is  applicable. 

(a)  The  Developer’s  Packet  shall  in¬ 
clude  a  copy  of  the  applicable  regxila- 
tions,  handbooks,  and  forms,  and  any 
requirements  and  informatkm  necessary 
to  enable  interested  parties  to  prepare  a 
Request  for  Section  202  Fund  Reserva¬ 
tion/Section  8  Preliminary  Proposal  in 
accordance  with  Uiis  Part.  The  Packet 
also  shall  indicate  where  copies  of  HUD 
Minimum  Property  Standards  and  other 
standards  may  be  obtained. 

(b)  The  Developer’s  Packet  also  shall 
include  a  statement  that  the  Borrower 
may  submit  a  Section  8  Final  Proposal 
oiUy  after  its  Request  has  been  approved. 

§  885.225  Contents  of  requests. 

Each  Request  shall  include  the  follow¬ 
ing: 

(a)  'The  name,  address  and  telephone 
number  of  the  Borrower  and  also  of  the 
Sponsor,  if  any. 

(b)  The  names  and  addresses  of  all  of¬ 
ficers  and  directors  of  the  Borrower  and 
also  of  the  Sponsor,  if  any. 

(c)  A  description  of  the  organization 
of  the  Borrower,  including  the  date  of  its 
establishment,  size  and  scope  of  its  mem¬ 
bership,  and  other  pertinent  informa¬ 
tion; 

(d)  A  description  of  the  relationship 
between  the  Sponsor  and  the  Borrower. 

(e)  A  description  of  any  commitment, 
financial  or  otherwise,  by  the  Sponsor 
for  assistance  to  the  Borrower. 

(f)  A  description  of  any  financial  de¬ 
fault,  modification  of  terms  and  condi¬ 
tions  of  financing,  or  legal  action  taken 
against  the  Sponsor,  the  Borrower,  or 
any  other  Borrower  related  to  the  Spon¬ 
sor  for  any  reason  during  the  past  Uiree 
years. 

(g)  Evidence  of  the  Borrower’s  c£q)ac- 
ity  to  carry  through  to  completion  and 
successful  long  term  operation,  a  project 
to  provide  housing  and  related  facilities 
for  the  elderly  or  handicapped.  Such 
evidence  shall  include  a  detail^  descrip¬ 
tion  of  all  rental  or  cooperative  housing 
projects  (including  care  facilities)  owned 
or  oiJerat^d  by  the  Borrower  or  other 
related  entities  during  a  minimum  of  the 
past  five  years.  However,  HUD  will  ac¬ 
cept  information  for  shorter  periods  of 
time  if  the  Borrower  satisfactorily  d«n- 
onstrates  that  the  requested  informa¬ 
tion  is  not  available  for  the  past  five 
years.  This  description  also  shall  include 
a  listing  of  the  locations,  numbers  and 
types  of  units,  types  and  sources  of  fi¬ 
nancing,  amenities  and  services  provided, 
and  indicators  of  successful  project  man¬ 
agement  spch  as  low  turnover,  vacancy 
and  delinquency  rates,  and  low  rent  col¬ 
lection  losses. 

(h)  A  description  of  the  Borrower’s 
or  related  entities’  past  or  current  in¬ 
volvement  in  any  programs  or  of  its  pro¬ 
vision  of  services,  other  than  housing,  if 


any,  which  Would  give  evidence  of  the 
Borrower’s  managonent  amiabilities. 

(i)  The  Borrower’s  estimate  of  the 
Seed  Money  Expenses  it  expects  to  incur 
and  evidence  its  ability  to  provide  suf¬ 
ficient  working  capital  to  meet  these  ex¬ 
penses  and  to  frmd  the  minimum  re¬ 
quired  capital  investment  defined  in 
§  885.410(d)  of  this  Part.  Such  evidence 
shall  include  copies  of  the  Borrower’s 
balance  sheets  and  statements  of  income 
and  expenses  for  each  of  the  past  three 
years  the  Borrower  has  operate. 

(j)  A  description  of  the  Borrower’s 
capability  to  sponsor,  develop,  own,  man¬ 
age,  or  provide  special  ser^ces  in  con¬ 
nection  with  housing  for  the  elderly  or 
handicapped,  including  any  special  amia¬ 
bility  in  serving  the  needs  of  lower  in¬ 
come  elderly  or  handicapped  families 
and  individuals  of  all  racial,  ethnic  and 
religious  groups.  The  descripticm  shall  in¬ 
clude  evidence  of  the  Borrower’s  capcdiil- 
ity  to  construct  or  substantially  rehabili¬ 
tate  projects  that  are  specifically  de¬ 
signed  and  equipped  with  such  “related 
facilities’’  (as  detoed  in  Section  202(d) 
(8)  of  the  Housing  Act  of  1959)  as  may 
be  necessary  to  accommodate  the  special 
environmental  needs  of  the  intend^  oc¬ 
cupants  and  shall  be  in  support  of  and 
supported  by  the  applicable  state  plans 
for  comprehensive  services  pursuant  to 
section  134  of  the  Mental  Retardation 
Facilities  and  Community  Mental  Health 
Center  Construction  Act  of  1963  or  state 
and  area  plans  pursuant  to  Title  m  of 
the  Older  Americans  Act  of  1965. 

(k)  Such  other  information  as  the  Bor¬ 
rower  may  wish  to  provide  which  indi¬ 
cates  any  special  capability  to  develop 
and  successfully  operate  a  housing  proj¬ 
ect  for  the  elderly  or  handicapped. 

(l)  Evidence  of  the  Borrower’s  local 
commimity  base  and  reputation  in  the 
neighborhood  in  which  the  project  will 
be  located  including  evidence  of  any  sup¬ 
port  for  the  project  and  the  Borrower  by 
the  ccMnmunity  and  any  national,  state, 
or  local  groups  and  organizations. 

(m)  Evidence  that  the  Borrower  has 
beoi  formed  and  that  it  qualifies  as  an 
eligible  nonprofit  organizaticm. 

(n)  In  cases  where  the  Borrower  is  de¬ 
pendent  upon  the  experience,  reputation, 
and  financial  resources  of  the  Sponsor, 
whether  the  Borrower  is  a  recently 
formed  organization  or  an  organization 
which  has  been  in  existence  for  some 
time,  all  information  requested  in  para¬ 
graphs  (c)  and  (g)  through  (m)  of  this 
section  shall  be  submitted  for  the  Sp<m- 
sor  as  well  as  the  Borrower. 

(o)  A  Secti(m  8  Preliminary  Proposal 
which  shall  include  the  information  re¬ 
quired  under  §  885.230. 

(p)  Such  additional  informatimi  as 
HUD  may  find  pertinent  to  the  evalua¬ 
tion  of  the  Request. 

(q)  The  Bmrower’s  application  for  a 
Section  106(b)  Seed  Money  loan,  if 
desired. 

§  885.230  Section  8  preliminary  pro¬ 
posal. 

The  Section  8  Preliminary  Pr<mx)sal 
shall  include: 

(a)  The  amoimt  of  the  Section  202 
loan  fimds  requested  to  be  reserved. 
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(b)  Identificaticm  of  the  proposed  site, 
including  a  map  showing  the  location  of 
the  site  and  the  racial  composition  of  the 
neighbortiood,  sketch  of  th$  site  plan, 
dimensions,  any  unusual  site  features, 
and  zoning. 

(c)  Documentary  evidence  that  the 
Borrower  has  title  to  the  site  cm*  a  copy 
of  a  cMitract(s)  of  sale,  if  any,  with  re¬ 
spect  to  the  site  or  a  copy  of  the  site  op¬ 
tion  agreanent(s)  or  other  legal  cwnmit- 
ment  for  the  site. 

(d)  A  description  of  the  prc^josed 
housing,  including  niunber  and  type  of 
structures,  number  of  stories,  structural 
system,  exterior  finish,  heating-air  con¬ 
ditioning  system,  number  of  units  by  size 
(number  of  bedrooms),  living  area  and 
composition  for  each  size  of  unit,  and 
special  amenities  or  features;  and 
sketches  of  the  building  and  unit  plans. 

(e)  The  proposed  Contract  Rent  per 
imit,  by  size  and  structiu^  type. 

(f )  A  description  of  the  equipment  to 
be  included  in  the  Contract  Rent. 

(g)  A  description  of  the  utilities  and 
services  to  be  included  in  the  Contract 
Rent,  and,  for  those  utilities  and  services 
not  so  included  in  the  Contract  Rent,  an 
estimate  of  the  average  monthly  cost  (for 
the  first  year  of  occupancy)  to  the  occu¬ 
pants  by  imit  size  and  structure  type. 

(h)  A  showing  that  the  Proposal  meets 
any  special  requirements  or  restrictions 
necessary  for  compliance  with  the  provi¬ 
sions  of  the  local  Housing  Assistance 
Plan,  if  any. 

(i)  Evidence  that  the  proposed  con¬ 
struction  or  rehabilitation  is  permissible 
imder  applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the  pro¬ 
posed  action  to  make  the  construction  or 
rehabilitation  permissible  and  the  basis 
for  belief  that  such  action  will  be  suc¬ 
cessfully  completed  prior  to  the  initial 
closing  of  the  loan  (e.g.,  a  summary  of 
results  of  any  recent  requests  for  rezon¬ 
ing  on  land  in  similar  zoning  classifica¬ 
tions  and  the  time  required  for  such  re¬ 
zoning,  preliminary  indications  of  ac¬ 
ceptability  from  zoning  bodies,  etc.). 

(j)  A  statement  as  to  whether  the  pro- 
po^  project  will  displace  site  occu¬ 
pants.  If  so,  the  proposal  shall  state  the 
number  of  families,  individuals,  and 
business  concerns  to  be  displaced  (identi¬ 
fied  by  race  or  minority  group  status  and 
whether  they  are  owners  or  renters) ,  and 
shall  demonstrate  that  relocation  is 
feasible  and  how  necessary  relocation 
payments,  if  any,  will  be  fimded. 

(k)  A  signed  certification  of  the  Bor¬ 
rower’s  intention  to  comply  with  Title  VI 
of  the  CivU  Rights  Act  of  1964,  'Dtle  Vni 
of  the  Civil  Rights  Act  of  1968,  Executive 
Order  11063,  Ebcecutive  Order  11246,  and 
section  3  of  the  Housing  and  Urban  De¬ 
velopment  Act  of  1968. 

(l)  The  identity  of  the  builder  (if 
known),  the  architect  (if  known),  and 
the  consultant  (if  known) ;  the  qualifica¬ 
tions  and  experience  of  each;  and  the 
names  of  officials  and  principal  members, 
principal  shareholders  and  investors,  and 
other  parties  having  substantial  interests 
and  the  prior  participation  of  each  in 
HUD  programs,  using  the  prescribed 
form. 


(m)  Evidence  as  to  whether  tiie  Bor¬ 
rower  intends  to  provide  management 
services  or  to  contract  with  a  manage¬ 
ment  agent.  In  the  latter  case,  the  iden¬ 
tity  of  the  management  agent,  if  known, 
and  the  other  information  specified  in 
paragraph  (1)  of  this  section  must  be 
provided. 

(n)  Such  additional  information  as 
HUD  may  find  pertinent  to  the  evalua¬ 
tion  of  the  Section  8  Preliminary 
Proposal. 

§  885.235  Preliminary  evaluation  and 
technical  processing  of  requests. 

(a)  Preliminary  evaluation.  In  order  to 
determine  whether  a  Request  is  com¬ 
plete,  responsive  to  the  invitation,  and 
acceptable  for  technical  processing,  the 
field  office  shall  begin  its  preliminary 
evaluation  immediately  upon  receipt  of 
the  Request.  The  preliminary  evaluation 
shall  consist  of  p  review  to  ascertain 
whether  it  is  clear,  even  without  field  in¬ 
vestigation,  that: 

(1)  The  Request  is  lacking  any  of  the 
required  submissions  and  forms,  or  if  any 
of  them  are  not  properly  completed: 

(2)  The  site(s)  does  (do)  not  meet 
standards  set  forth  in  §§880.112  and 
881.112  of  this  Chapter; 

(3)  The  proposed  Gross  Rents  exceed 
the  applicable  Pair  Market  Rent  Limits 
(see  §  880.108(a)  and  §  881.108(a)  of  this 
Chapter) ; 

(4)  TTie  sizes  and  types  of  units  are 
not  suitable  for  housing  for  the  elderly 
or  handicapped: 

(5)  The  Borrower,  builder,  and/or 
managing  agent  lack  the  ability  to  con¬ 
struct  or  rehabilitate  the  project  or  to 
carry  out  the  required  management  and 
maintenance  services; 

(6)  The  Request  fails  to  comply  with 
one  or  more  requirements  of  the  invita¬ 
tion,  the  Developer’s  Packet,  Part  880 
or  881  as  applicable,  or  this  Part  885. 

(b)  Action  on  Requests  found  to  be 
deficient.  If  a  Request  is  incomplete  or 
if  a  deficiency  is  found  with  respect  to 
any  item  set  forth  in  paragraph  (a)  of 
this  section,  the  Borrower  shall  be  ad¬ 
vised*  in  writing  of  the  deficiencies  and 
(1)  that  the  Request  is  rejected,  or  (2) 
if  the  field  office  determines  that  further 
ccmsideration  of  the  Request  would  assist 
in  meeting  the  qualitative  and  quantita¬ 
tive  objectives  of  this  Part,  that  amend¬ 
ments  or  modifications  will  be  accepted  if 
they  are  received  on  or  before  a  specified 
date  (generally  fifteen  calendar  days 
frwn  the  date  of  the  request  for  addi¬ 
tional  information) . 

(c)  Eligibility  for  technical  processing. 
If  a  Request  is  found  acceptable  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
the  Request  shall  be  eligible  for  technical 
processing.  Similarly,  if  amendments  or 
modifications  were  requested  pursuant  to 
paragraph  (b)  of  this  secticm  and  were 
received  by  the  date  specified  and  found 
acceptable,  the  Request  shall  be  eligible 
for  technical  processing.  However,  if  such 
amendments  or  modifications  are  not  re¬ 
ceived  by  the  date  specified  or  are  not 
found  acceptable,  the  Request  shall  be 
rejected. 

(d)  Technicat  processing.  When  a  Re¬ 
quest  is  determined  eligible  pursuant  to 


paragraphs  (a)  or  (c)  of  this  section, 
the  field  office  shall  begin  technical  proc¬ 
essing,  but  no  final  selection  ^all  be 
made  until  the  respcaise  periods  provided 
in  §  885.215(c)  (4)  or  (5)  have  ended. 
Technical  processing  shall  consist  of  the 
following: 

(1)  For  each  Preliminary  Prc^josal 
which  is  determined  to  be  subject  to  A-95 
clearance,  the  field  office  shall  send  a 
copy  (if  not  previously  submitted  by  the 
Sponsor  or  Borrower)  to  the  appropriate 
A-95  Clearinghouse  for  review,  inviting 
a  response  within  34  calendar  dasrs  from 
the  date  of  the  letter  of  transmittal; 

(2)  For  purposes  of  compliance  with 
Section  213  of  the  HCD  Act,  the  field 
office  shall  forward  (if  not  previously 
submitted  by  the  Sponsor  or  Borrower) 
a  notification,  in  the  form  prescribed  by 
HUD,  to  the  Chief  Executive  Officer  (or 
such  designee  as  that  Officer  may  desig¬ 
nate)  of  the  unit  of  general  local  govern¬ 
ment  in  which  the  proposed  housing  is 
to  be  located  and  shall  invite  a  response 
within  30  calendar  days  from  the  date 
of  the  notification  letter: 

(3)  The  Request  will  be  evaluated  by 
the  field  office  on  the  basis  of  those  fac¬ 
tors  which  may  be  necessary  to  deter¬ 
mine  the  eligibility  and  acceptability  of 
the  Sponsor  and  Borrower,  acceptability 
of  the  location  (site),  acceptability  of  the 
design  concept,  market  value  of  ^e  site, 
compliance  with  the  Fair  Market  Rent 
Limits,  and  the  comments,  if  any,  re¬ 
ceived  during  the  response  periods  from 
the  appropriate  A-95  Clearinghouse  and 
from  the  unit  of  general  local  govern¬ 
ment.  Analysis  of  Preliminary  Proposals 
for  projects  with  Section  8  Contract 
Authority  for  less  than  all  of  the  rental 
dwelling  units  should  indicate  that  suffi¬ 
cient  market  demand  is  anticipated  for 
the  unsubsidized  portion  to  assure  the 
feasibility  of  the  project; 

(4)  If,  in  its  evaluation  of  all  pertinent 
factors,  the  field  office  finds  deficiencies 
which,  in  its  judgment,  are  correctable 
within  a  reasonable  time,  it  may  grant 
such  additional  time  as  it  deems  appro¬ 
priate  to  enable  the  Borrower  to  correct 
such  deficiencies.  Otherwise  the  Bor¬ 
rower  shall  be  sent  a  notification  specify¬ 
ing  the  deficiencies  and  stating  that  the 
Request  is  rejected; 

(5)  Prior  to  selection,  the  field  office 
shall  complete  an  environmental  review 
pursuant  to  HUD  National  Environmen¬ 
tal  Policy  Act  requirements; 

(6)  Based  on  the  factors  set  forth  in 
this  paragraph  (d) ,  the  field  office  shall 
determine  for  each  Allocaticm  Area,  or 
ccmibinations  thereof,  the  Requests 
which,  in  its  judgment,  are  approvable. 
Selection  of  R^uests  then  shall  be  made 
in  accordance  with  paragraphs  (e)  or 
.  (f )  of  this  secticm. 

(e)  Selection  where  there  are  sufficient 
Section  202  Loan  Fund  Authority  and 
Section  8  Contract  Authority  for  sill  ap¬ 
provable  Requests.  If  the  Section  202 
losm  fund  authority  and  the  Section  8 
contract  authority  indicated  in  the  invi¬ 
tation  are  sufficient  for  sill  approvable 
Requests,  the  Borrowers  shsJl  be  notified 
of  selection  in  accordsmce  with  §  885.240. 

(f)  Selection  where  Section  202  Loan 
Fund  Authority  and  Section  8  Contract 
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Authority  are  insufiBcient  for  all  approv- 
able  Requests.  In  such  cases,  the  field 
ofl&ce  shall  proceed  as  follow's ; 

(1)  The  field  oflBce  shall  rank  order 
Ach  Request  on  the  basis  of  its  assess¬ 
ment  of  the  Borrower’s  qualifications: 
the  project’s  proposed  rent  structure: 
site  and  design,  and  comments,  if  any, 
received  from  the  appropriate  A-95 
Clearinghouse  and  from  the  unit  of  gen¬ 
eral  local  government: 

(2)  With  respect  to  the  listing,  the 
field  oflBce  shall  identify  for  selection  the 
highest  ranking  Requests  in  descending 
order  which  most  reasonably  approxi¬ 
mate  the  estimated  maximum  number  of 
units  called  for  in  the  invitation.  Among 
the  factors  to  be  considered  in  ranking 
Requests  is  whether  the  proposed  project 
is  feasible  based  on  an  economic  mix 
whereby  not  less  than  20  percent  nor 
more  than  80  percent  of  the  dwelling 
units  would  ne^  Section  8  assistance. 
This  does  not  mean  that  projects  requir¬ 
ing  Section  8  assistance  for  100  percent  of 
the  dwelling  units  could  not  be  funded. 
However,  when  several  approvable  appli¬ 
cations  have  equivalent  ratings,  and  some 
of  these  applications  are  for  projects  in 
which  the  Borrowers  propose  to  cover  at 
least  20  percent  but  not  more  than  80 
percent  of  the  dwelling  units  with  Sec¬ 
tion  8  assistance,  and  the  field  office  de¬ 
termines  that  these  projects  are  feasible 
based  on  the  proposed  Section  8  cover¬ 
age,  the  field  office  shall  give  preference 
for  funding  to  these  proiects  over  the 
ones  requiring  Section  8  coverage  for 
more  than  80  percent  of  the  dwelling 
units. 

(3)  The  field  office  shall  select  those 
Reauests  in  order  of  the  ranking  for 
which  there  are  sufficient  Section  202 
loan  fund  authority  and  sufficient  Sec¬ 
tion  8  contract  authority. 

§  885.240  Approval  of  requests. 

(a)  To  be  eligible  for  selection,  a  Re¬ 
quest  must  be  received  by  the  field  office 
within  the  period  specif!^  in  the  invita¬ 
tion  and  must  be  complete  and  respon¬ 
sive  to  the  invitation.  Requests  for  Sec¬ 
tion  202  Fund  Reserv'ations/ Section  8 
Preliminary  Proposals  will  be  approved 
by  the  field  office  based  on  an  evaluation 
procedure  that  takes  into  account  the 
information  provided  pursuant  to  §  885.- 
225. 

(b)  A  Borrower  whose  Request  is  ap¬ 
proved  shall  be  issued  a  notice  of  Sec¬ 
tion  202  Fund  Reservation  in  a  form  to 
be  prescribed  by  the  Assistant  Secretary, 
w'hich  form  shall: 

(1)  Specify  the  amount  of  the  fund 
reservation,  the  number  of  units,  and 
whether  the  project  will  be  located  in  a 
metropolitan  or  nonmetropolitan  area: 

(2)  State  that  the  amoimt  of  loan 
funds  reserved  or  any  portion  thereof  un¬ 
used  by  the  Borrower  may  not  be  trans¬ 
ferred  bv  the  Borrower: 

(3)  State  that  a  Section  202  fund  res¬ 
ervation  may  only  be  used  in  connection 
with  the  project  whose  Section  8  Pre- 
hminary  Proposal  has  been  approved  in 
connection  with  the  Request  and  may 
not  be  transferred  to  a  Swtion  8  project 
which  is  proposed  in  response  to  an  invi¬ 


tation  pursuant  to  II  880.203  or  881.203 
of  this  Chapter. 

(4)  State  that  the  Section  8  Prelim¬ 
inary  Proposal  submitted  with  the  Re¬ 
quest  has  been  approved  and  request 
that  the  Borrow’er  submit  a  Section  8 
Pinal  Proposal  in  accord  with  the  re¬ 
quirements  of  the  provisions  of  §§  880.- 
209  and  881.209  of  this  Chapter.  In  con¬ 
nection  with  the  approval  of  the  Section 
8  Preliminary  Proposal,  the  notification 
shall  specify : 

(i)  That  the  Borrower’s  proposed  Con¬ 
tract  Rents  fall  within  the  Pair  Market 
Rent  Limits.  The  proposed  Contract 
Rents  submitted  by  the  Borrower  shall 
be  evaluated  and  approved  at  the  Sec¬ 
tion  8  Pinal  Proposal  stage: 

(ii)  The  estimate  of  the  amount  of 
relocation  payments,  when  applicable: 

(iii)  The  number  and  types  of  units  of 
Housing  and  Related  Facilities:  and 

(iv)  Any  other  special  conditions  or 
requirements,  including  those  that  may 
be  applicable  to  substantial  rehabilita¬ 
tion  projects  pursuant  to  §  881.208(g)  of 
this  Chapter. 

(5)  Specify. a  date  by  which  the  Bor¬ 
rower  is  required  to  return  a  copy  of  the 
notification  with  either  (i)  an  indication 
of  its  acceptance  of  the  notification  in¬ 
cluding  any  modifications  requested  by 
the  field  office,  or  (ii)  its  request  for  re¬ 
consideration  of  any  modifications. 

(c)  If  the  notification  contains  modi¬ 
fications,  and  the  Borrower  requests  their 
reconsideration,  the  field  office  shall 
notify  the  Borrower  of  the  date  by  which 
it  is  to  furnish  documentation  in  support 
of  its  request  for  reconsideration. 

(d)  If  the  Borrower  does  not  accept 
the  notification  by  the  date  specified,  or 
if  the  Borrower  requests  reconsideration 
of  modifications  made  by  the  field  office 
and  the  field  office  and  the  Borrower 
are  unable  to  reach  agreement  with  re¬ 
spect  thereto,  the  field  office  shall  noti¬ 
fy  the  Borrow'er  that  its  previous  ap¬ 
proval  of  the  Borrower’s  Request  is 
rescinded. 

(e)  Borrowers  whose  Requests  are  not 
approved  shall  be  so  notified  in  writing 
by  the  field  office. 

(f)  The  field  office  director  may 
amend  the  amount  of  a  fund  reserva¬ 
tion  approved  pursuant  to  paragraph  (b) 
of  this  section  at  any  time  before  the  fi¬ 
nal  closing  of  a  loan. 

§  885.245  Duration  of  Section  202  Fund 
Reservations. 

The  field  office  director  shall  cancel 
any  reservations  of  Section  202  loan 
funds  for  projects  for  which  the  con¬ 
struction  or  substantial  rehabilitation  is 
not  commenced  within  the  twelve-month 
period  following  issuance  of  the  notice 
of  Section  202  Fund  Reservation,  im- 
less  an  extension  of  time,  not  to  exceed 
six  months,  is  requested  of  and  granted 
by  the  field  office  director. 

Subpart  C — Applicable  Procedures  Under 
Section  8  for  Final  Proposals 

§  885.300  Section  8  final  proposals. 

(a)  Each  final  proposal  submitted 
shall  be  consistent  with  the  requirements 


of  1880.209(a)  or  $  881.209(a)  of  this 
Chapter  as  appropriate. 

(b)  Any  Contract  Rents  which  are 
or  have  been  proposed  by  a  Borrower  in 
its  Section  8  Preliminary  Proposal  or 
approved  by  HUD  pursuant  to  the  sub¬ 
mission  of  its  Section  8  Preliminary  Pro¬ 
posal  may  be  modified  in  the  Section  8 
Pinal  Proposal,  or  at  any  time  prior  to 
the  execution  of  the  Agreement  to  En¬ 
ter  into  a  Housing  Assistance  Payments 
Contract. 

(c)  The  evaluation  by  HUD  of  a  Sec¬ 
tion  8  Pinal  Proposal  submitted  by  a 
Borrower  shall  include,  in  addition  to 
the  items  listed  in  |§  880.210  or  880.210 
of  this  Chapter  as  appropriate,  an  eval¬ 
uation  of  the  Contract  Rents  and  finan¬ 
cial  feasibility  of  the  project,  based  upon 
the  criteria  set  forth  in  §  885.305  of  this 
Part. 

(d)  The  notification  to  the  Borrower 
of  approval  of  its  Section  8  Pinal  Pro¬ 
posal  shall  specify  the  Contract  Rents 
acceptable  to  HUD.  and  if  the  acceptable 
Rents  are  lower  than  those  propo^  by 
the  Borrower,  the  reasons  f  r  the  reduc- 
tion(s). 

§  885.305  Contract  Rents  determined 
acceptable  to  HUD  at  final  proposal. 

Sections  880.108(b)  and  881.108(b)  of 
this  Chapter  are  not  applicable  to  Sec¬ 
tion  202  projects  in  which  units  are 
eligible  for  occupancy  tmder  the  Section 
8  Housing  Assistance  Payments  Program. 
Contract  Rents  shall  be  establLshed  with¬ 
in  the  applicable  Pair  Market  Rent 
Limits  in  the  Section  8  Final  Proposal 
pursuant  to  §§  880.108(a)  or  881.108(a) 
and  shall  be  no  higher  than  the  rents 
determined  by  HUD  to  be  necessary  to 
cover  operating  costs,  including  debt 
service  on  the  S^tion  202  loan,  and  rea¬ 
sonable  reserves,  as  approved  by  HUD. 
In  the  case  of  Section  8  Pinal  Proposals 
for  projects  with  Section  8  Contract  Au¬ 
thority  for  less  than  all  of  the  rental 
dwelling  units,  the  Contract  Rents  must 
be  within  such  levels  that  sufficient  mar¬ 
ket  demand  is  anticinated  for  the  unsub¬ 
sidized  rental  dwrelling  units  to  assure 
the  feasibility  of  the  project. 

Subpart  D— Direct  Loan  Financing 
Procedures 

§  885.400  Request  for  direct  loan  financ¬ 
ing. 

(a)  At  the  time  of  submission  of  a 
Section  8  Pinal  Proposal  under  the  Sec¬ 
tion  8  program  pursuant  toll  880.209  or 
881.209  of  this  Chanter,  a  Borrower  shall 
submit  a 'request  for  Section  202  direct 
loan  financing,  on  forms  prescribed  by 
HUD  to  the  field  office  serving  the  area 
in  which  the  project  will  be  located. 

(b)  The  request  provided  for  in  para¬ 
graph  (a)  of  this  section  shall  be  ac¬ 
companied  by  or  include  the  following: 

(1)  The  names  and  addresses  of  the 
officers  and  directors  of  the  Borrower, 
and  such  other  information  as  shall  be 
required  on  the  prescribed  form,  together 
with  a  certification  by  each  officer  or 
director  that  he  or  she  will  not  receive 
anv  compensation  from  the  Borrower  for 
bis  or  her  services,  and  does  not  have  any 
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linancial  interest  in  any  contract  with 
the  Borrower,  or  in  any  firm  or  corpora¬ 
tion  which  has  a  contract  with  the 
Borrower. 

(2)  Satisfactory  evidence  that  the 
Borrower  has  the  necessary  legal  author¬ 
ity  to  finance,  construct  or  substantially 
rehabilitate  and  maintain  the  project 
and  to  apply  for  and  receive  the  proposed 
loan,  that  it  meets  any  requirements  as 
to  corporate  organization,  and  that  it 
has  authority  to  enter  into  such  contract 
obligation  and  execute  such  authority  to 
enter  into  such  contract  obligation,  and 
execute  such  security  instruments  as 
may  be  required  by  HXJD. 

§  885.405  Approval  for  requests  for 
financing. 

The  field  oflBce  shall  review  the  re¬ 
quest  for  financing  and  the  other  sub¬ 
missions  under  §  885.400(a),  and  shall 
notify  the  Borrower  of  its  approval  or 
disapproval,  indicating  any  deficiencies. 
The  Borrower  will  be  given  a  reason¬ 
able  time,  as  determined  by  the  field 
oflBce,  to  correct  any  deficiencies.  The  ap¬ 
proval  shall  set  forth  fully  the  terms  and 
conditions  upon  which  the  loan  will  be 
disbursed. 

§  885.410  Amount  and  terms  of  financ¬ 
ing. 

(a)  The  amount  of  financing  approved 
shall  be  the  amount  stated  in  the  Notice 
of  Section  202  Fund  Reservation,  in¬ 
cluding  any  increase  apnroved  by  the 
field  office  director  prior  to  the  final  clos¬ 
ing  of  a  loan :  Provided,  however,  that  the 
amount  of  financing  provided  shall  not 
exceed  the  lesser  of  (1)  the  maximum 
mortgage  amount  that  would  apply  under 
§§  231.3  or  231.4  (b)  and  (c)  of  Chapter 
II  of  this  title  if  the  mortgage  were  in¬ 
sured  under  Section  231  of  the  National 
Housing  Act,  or  (2)  the  Development 
Cost  of  the  project. 

(b)  The  loan  shall  bear  interest  at  a 
rate  established  by  the  Secretary  by 
adding: 

(1)  A  rate  determined  by  the  Secre¬ 
tary  of  the  Treasury  to  be  the  average 
interest  rate  on  all  interest  bearing  obli¬ 
gations  of  the  United  States  then  form¬ 
ing  a  part  of  the  public  debt  computed  at 
the  end  of  the  fiscal  year  next  preceding 
the  date  on  which  the  loan  is  made :  plus 

(2)  An  allowance  to  cover  administra¬ 
tive  costs  and  probable  losses  under  the 
program,  which  allowance  has  been  de¬ 
termined  by  the  Secretary  to  be  one  per¬ 
cent  (1%)  per  annum  during  the  con¬ 
struction  period,  and  one  half  of  one  per¬ 
cent  (.5%)  thereafter.  Loans  committed 
to  be  made  by  HUD  shall  bear  interest 
at  the  rate  in  effect  at  the  time  a  loan 
is  made.  A  loan  shall  be  deemed  to  be 
made  as  of  the  date  of  the  initial  loan 
closing  pursuant  to  §  885.415,  except  that 
any  loans  made  on  and  after  August  3, 
1976,  and  prior  to  October  1,  1976,  shall 
bear  interest  at  the  rate  stated  in  the 
next  sentence.  The  interest  rate  appli¬ 
cable  to  loans  made  between  August  3, 
1976,  and  September  30,  1977,  shall  be 
seven  and  three-eighths  percent  (7  and 
%  % )  per  annum  during  the  construction 
period  and  six  and  seven -eighths  percent 


(6  and  %%)  thereafter.  The  interest 
rate  applicable  to  subsequent  fiscal  years 
shall  be  published  in  the  Federal  Regis¬ 
ter.  If  a  loan  is  made  in  a  fiscal  year 
other  than  that  fiscal  year  in  which  the 
application  is  processed,  and  the  interest 
rate  for  the  year  in  which  the  loan  is 
made  is  different  from  the  rate  used  for 
processing,  HUD  will  determine  whether 
or  not  reprocessing  is  necessary. 

(c)  The  loan  shall  be  secured  by  a  first 

mortgage  on  real  estate  in  fee  simple 
or  long  term  leasehold;  the  mortgage 
shall  be  for  a  terra  not  to  exceed  40 
years  and  shall  be  subject  to  such  terms 
and  conditions  as  shall  be  determined 
by  the  Assistant  Secretary.  _ 

(d)  In  order  to  assure  HUD  of  the 
Borrower’s  continued  commitment  to  the 
development,  management  and  opera¬ 
tion  of  the  project,  the  Assistant  Secre¬ 
tary  may  from  time  to  time  establish  a 
minimum  capital  investment  for  Section 
202  Borrowers.  Such  minimum  capital 
investment  is  hereby  initially  determined 
to  be  one-half  of  one  percent  (.5%)  of 
the  mortgage  amount  committed  to  be 
disbursed,  not  to  exceed  the  amount  of 
$10,000.  Section  106(b)  loans  made  pur¬ 
suant  to  Section  106  of  the  Housing  and 
Urban  Development  Act  of  1968  may  not 
be  utilized  to  meet  the  minimum  capital 
investment  requirement.  Such  minimum 
capital  investment  mav  take  the  form  of 
payments  by  the  Borrower  out  of  the 
Borrower’s  own  resources  towards  the 
project  ooeratlng  expenses  or  deficits 
over  a  period  of  not  to  exceed  three  years 
from  initial  occupancy  of  the  project. 
Any  such  funds  required  to  be  put  up  as 
a  minimum  capital  investment  shall  be 
held  by  HUD  or  other  escrow  agent  ac¬ 
ceptable  to  HUD  for  the  aforementioned 
three  year  period  and  shall  be  used  for 
ooeratlng  expenses  or  deficits  as  may  be 
directed  by  the  field  office:  any  unex¬ 
pended  balance  remaining  in  the  mini¬ 
mum  capital  investment  account  at  the 
end  of  the  three  year  period  shall  be 
returned  to  the  Borrower. 

§  885.415  Requirements  prior  to  initial 
loan  closing. 

Prior  to  the  initial  loan  closing,  the 
Borrower,  in  addition  to  any  other  re¬ 
quirements  pursuant  to  Parts  880  and 
881  of  this  chapter,  shall  furnish  such 
executed  documents  as  the  field  office 
may  require,  including  but  not  limited 
to: 

(a)  An  Agreement  to  Enter  into  Hous¬ 
ing  Assistance  Payments  Contract  exe¬ 
cuted  pursuant  to  S  880.214  or  §  881.214 
of  this  Chapter. 

(b)  A  Housing  Consultant’s  Certificate 
and  Contract  (if  consultant  services 
have  been  employed  by  the  Borrower) . 

(c)  A  Certificate  of  Incorporation  of 
the  Nonprofit  Borrower,  or  consumer  co¬ 
operative.  as  required  by  applicable  state 
or  local  law. 

(d)  A  Certificate  of  Relationships  and 
Nonprofit  Motives  of  the  Borrower. 

(e)  A- Mortgagor’s  Attorney’s  Opinion 
as  to  the  validity  and  legality  of  the 
mortgagor  entity,  the  legality  of  the 
building  permit,  and  compliance  with 
applicable  zoning  laws  and  requirements. 


(f)  (1)  A  R^nilatory  Agreement  for 
Nonprofit  Section  202/Section  8  Mort¬ 
gagors,  on  a  form  to  be  prescribed  by 
the  Assistant  Secretary,  by  which  agree¬ 
ment  HUD  will -regulate  the  Borrower’S 
operation  of  the  project,  or  (2)  An  ad¬ 
dendum  to  the  Section  8  Housing  Assist¬ 
ance  Payments  Contract  as  required  by 
Uie  Assistant  Secretary. 

(g)  A  Mortgagor’s  Oath,  wherein  the 
Borrower  certifies  that  the  property  to 
be  constructed  or  substantially  rehabili¬ 
tated  will  not  be  used  for  hotel  or  transi¬ 
ent  accommodation  purposes  during  the 
term  of  the  Section  202  Financing  Loan. 

(h)  An  Agreement  and  Certification 
to  be  executed  by  the  Borrower  and  HUD 
on  a  form  to  be  prescribed  by  HUD. 
wherein  the  Borrower  (1)  Agrees  to  cer¬ 
tify  actual  costs  and,  as  may  be  required 
by  HUD  to  have  the  contractor  and  sub¬ 
contractor  also  submit  certificates  of 
actual  cost;  (2)  Certifies  as  to  any  finan¬ 
cial  and  family  relationship  which  exists 
as  between  such  Borrower,  the  architect, 
general  contractors  and  subcontractors. 

(1)  An  Assurance  of  Compliance  with 
HUD  Regulations  Under  ’Title  VI  of  the 
CivU  Rights  Act  of  1964. 

(j)  A  Note  and  Mortsrage  on  forms 
aporoved  by  the  Assistant  Secretary  for 
use  In  the  jurisdiction  in  which  the  prop¬ 
erty  covered  by  the  mortgage  is  situate. 
The  Note  and  Mortgage  shall  comply 
with  applicable  state  law  for  such  instru¬ 
ments  and  shall  set  forth  the  terms  and 
method  of  repayment,  maturity  date, 
prepavment/refinanclng  and  release 
provisions  and  such  other  requirements 
and  covenants  as  prescribed  by  the  As¬ 
sistant  Secretary. 

(k)  A  Title  Policy  from  a  title  insur¬ 
ance  company  or  other  title  evidence  sat¬ 
isfactory  to  the  field  office  that  the  mort¬ 
gage  constitutes  a  first  lien  on  the  prop¬ 
erty  as  of  the  date  the  mortgage  is  filed 
for  record. 

(l)  A  survey  of  the  mortgaged  prop¬ 
erty.  and  final  plans  and  specifications, 
shall  have  been  prepared  by  registered 
survevors  and  architects,  respectively  (if 
required) ,  shall  be  in  a  form  satisfactory 
to  the  field  office,  and  shall  be  accom¬ 
panied  bv  such  Surveyor  and  Architect 
Certificates  and  Owner-Architect  Agree¬ 
ments  as  the  Assistant  Secretary  may 
prescribe. 

(m)  A  Building  Loan  Agreement  to  be 
executed  by  the  Borrower  and  HUD  in  a 
form  to  be  prescribed  by  the  Assistant 
Secretary.  ’The  Agreement  shall  set  forth 
the  terms  and  conditions  under  which 
Dre^ess  payments  may  be  advanced  dur¬ 
ing  the  construction  or  substantial  re¬ 
habilitation  according  to  a  schedule  of 
disbursements,  and  shall  include  provi¬ 
sions  for  disbursements  of  loan  proceeds 
only  on  account  of  portions  of  construc¬ 
tion  or  substantial  rehabilitation  work 
completed  and  approved  by  HUD  and 
provisions  for  a  holdback  or  retainage 
from  construction  or  substantial  rehabil¬ 
itation  reouisition  payments  in  an 
amoimt  determined  by  the  Assistant  Sec¬ 
retary. 

(n)  A  New  Con.struction  or  Substantial 
Rehabilitation  Contract  between  the 
Borrower  and  General  Contractor,  on  a 
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form  to  be  prescribed  by  the  Assistant 
Secretary,  which  Contract  shall  be  in 
the  form  of  a  cost  plus  contract  which 
shall  provide  for  the  payment  of  the 
actual  cost  of  construction  or  substantial 
rehabilitation  not  to  exceed  an  upset 
price,  and  may  include  a  provision  for  an 
additional  payment  to  the  builder  of  a 
fee  in  an  amount  allowed  by  HUD  for 
earlier  than  estimated  completion.  The 
Contract  shall  be  supplemented  by  such 
Cost  or  Trade  Payment  Breakdown  and 
General  Conditions  as  the  Assistant  Sec¬ 
retary  may  prescribe. 

(o)  Assurance  of  Completion  of  con¬ 
struction  or  substantial  rehabilitacion  in 
such  form  as  may  be  prescribed  by  the 
Assistant  Secretary,  which  may  include 
Performance  and  Payment  bonds  from 
approved  sureties  or  cash  escrows.  Each 
Performance  and  each  Payment  Bond 
furnished  under  this  Section  shall  be  in 
the  respective  amounts  of  50  percent  of 
the  total  construction  cost  of  the  Hous¬ 
ing  and  Related  Facilities,  and  any  such 
cash  escrow  furnished  hereunder  shall  be 
in  the  amount  of  25  percent  of  such  cost; 
the  terms  and  conditions  of  the  forms 
of  Assurance  of  Completion  shall  be  sat¬ 
isfactory  to  the  field  ofiBce. 

(p)  An  escrow  agreement  in  the 
amount  of  the  cost  of  any  off-site  facili¬ 
ties,  funded  by  a  cash  deposit  or  Letter 
of  Credit  to  assure  completion  of  such 
facilities. 

(q)  A  Contractor’s  and  Sub-Contrac¬ 
tor’s  Certification  Concerning  Labor 
Standards  and  Prevailing  Wage  Require¬ 
ments,  in  a  form  prescribed  by  the  Assist¬ 
ant  Secretary,  certifying  that  the  labor¬ 
ers  and  mechanics  employed  in  the  con¬ 
struction  or  substantial  rehabilitation  of 
the  dwellings  will  be  paid  not  less  than 
the  wages  prevailing  in  the  locality  in 
which  the  work  is  to  be  performed  for 
the  corresponding  classes  of  laborers  and 
mechanics  employed  on  construction  or 
substantial  rehabilitation  of  a  similiar 
character,  as  determined  by  the  Secre¬ 
tary  of  Labor  prior  to  the  beginning  of 
construction  or  substantial  rehabilita¬ 
tion  and  after  the  date  of  the  request  for 
direct  loan  financing.  Such  certificates 
also  shall  include  information  as  to  all 
applicable  labor  standards  and  other 
provisions  of  the  regulations  of  the  Sec¬ 
retary  of  Labor. 


(r)  Such  other  information  and  docu¬ 
ments  as  the  Assistant  Secretary  or  field 
office  may  require  in  order  to  approve 
disbursement  of  construction  loan  pro¬ 
ceeds  pursuant  to  this  Part. 

§  885.420  Loan  di<tbursenient  proce¬ 
dures. 

(a)  Disbursements  of  loan  proceeds 
shall  be  made  directly  by  HUD  to  or  for 
the  account  of  the  Borrower  and  may 
be  made  through  an  approved  lender, 
mortgage  servicer,  title  insurance  com¬ 
pany  or  other  agent  satisfactory  to  the 
Borrower  and  HUD. 

(b)  All  disbursements  to  the  Borrower 
shall  be  made  on  a  periodic  basis  in  an 
amount  not  to  exceed  the  HUD-approved 
cost  of  portions  of  construction  or  sub¬ 
stantial  rehabilitation  work  completed 
and  in  place,  minus  the  appropriate  hold¬ 
back  or  retainage,  as  determined  by  the 
field  office. 

(c)  Requisitions  for  loan  disbursements 
shall  be  submitted  by  the  Borrower  on 
forms  to  be  prescribed  by  the  Assistant 
Secretary  and  shall  be  accompanied  by 
such  additional  information  as  the  field 
OfiBce  may  require  in  order  to  approve 
loan  disbursements  under  this  Part,  in¬ 
cluding  but  not  limited  to  evidence  of 
compliance  with  the  Davis-Bacon  Act, 
Department  of  Labor  regulations,  all  ap¬ 
plicable  zoning,  buildings  and  other  gov¬ 
ernmental  requirements,  and  such  evi¬ 
dence  of  continued  priority  of  the  mort¬ 
gage  of  the  Borrower  as  the  Assistant 
Secretary  may  prescribe. 

§  885.425  Completion  of  construrtion 
or  substantial  rehabilitation,  cost 
certification  and  approvals  by  HUD. 

(a)  The  requirements  for  completion 
of  construction  or  substantial  rehabili¬ 
tation  and  approvals  by  HUD  set  forth 
in  Parts  880  and  881  of  this  Chapter  shall 
be  satisfied  by  the  Borrower  prior  to 
submission  of  a  final  requisition  for  dis¬ 
bursement  of  loan  proceeds. 

(b)  'The  Borrower  shall,  in  connection 
with  such  final  requisition,  submit  to  the 
field  ofiBce  such  documentation  as  may 
be  prescribed  by  the  Assistant  Secretary 
for  full  and  final  disbursement  of  the 
loan,  including  any  applicable  holdback 
or  retainage.  and  such  guaranty  against 
latent  defects  as  the  Assistant  Secretary 


may  prescribe,  all  of  which  foregoing 
shall  be  in  addition  to  the  requirements 
of  Parts  880  and  881  of  this  chapter.  The 
dociimentation  hereunder  shall  include 
such  information  and  forms  as  the  As¬ 
sistant  Secretary  may  require  in  order 
to  approve  the  Borrower’s  and  Contrac¬ 
tor’s  Cost  Certification  and  to  determine 
the  total  actual  develooment  cost  of  the 
Housing  and  Related  Facilities,  includ¬ 
ing.  but  not  limited  to.  the  following: 

(1)  A  Borrower’s/Mortgagor’s  Certifi¬ 
cate  of  Actual  Cost,  in  a  form  prescribed- 
by  the  Assistant  Secretary,  showing  the 
actual  cost  to  the  mortgagor  of  the  cost 
plus  construction  contract,  including  the 
builder’s  fee  actually  paid  and  approved 
by  HUD,  architectural,  legal,  organiza¬ 
tional,  offsite  costs  and  other  items  of 
expense  approved  by  the  field  ofiBce.  ’The 
Certificate  shall  not  include  as  actual 
cost  any  kickbacks,  rebates,  trade  dis¬ 
counts,  or  other  similiar  payments  to  the 
mortgagor  or  to  any  of  its  ofiBcers,  di¬ 
rectors,  stockholders,  partners  or  mem¬ 
bers.  Any  such  pa3nnents  shall  be  de¬ 
ducted  from  the  costs  determined  to  be 
eligible  for  inclusion  in  the  total  Section 
202  loan  amoimt  approved  by  the  field 
OfiBce. 

(2)  A  verification  of  the  Certificate  of 
Actual  Cost  by  an  ind^)endent  Certified 
Public  Accountant  or  inde^ndent  public 
accountant  in  a*  manner  acceptable  to  the 
Assistant  Secretary. 

(3)  A  certification  of  the  general  con¬ 
tractor  (and  such  subcontractors,  ma¬ 
terial  suppliers  and  equiinnent  lessors,  as 
the  Assistant  Secretary  or  field  office  may 
require),  on  a  form  prescribed  by  the 
Assistant  Secretary,  as  to  all  actual  costs 
paid  for  labor,  materials  and  subcontract 
work  vmder  the  general  contract  exclu¬ 
sive  of  the  builder’s  fee  and  kickbacks, 
rebates,  trade  discoimts,  or  other  similar 
payments  to  the  general  contractor,  the 
mortgagor,  or  any  of  its  ofiBcers,  directors, 
stockholders,  partners  or  members. 

Issued  at  Washington,  D.C..  on  Janu¬ 
ary  19,  1977.  •  •  . 

John  T.  Howley, 
Acting  Assistant  Secretary  for 
Housing  —  Federal  Housing 
Commissioner. 
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